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HOW TO READ THIS MATERIAL?  
 

Dear Student, Following are the guidelines for reading this hand book on Law…. 
 

Points relating to Companies Act, 2013: 

•  As per Announcements by ICAI dated 20.05.2014 (w.r.t Applicability of notified sections of the 
Companies Act, 2013 for May 2015, Examinations) - the relevant sections of the Companies Act, 
2013 notified till 30th September, 2014 would be applicable for May 2015 examinations. 

•  As per Announcements by ICAI dated 20.05.2014 (w.r.t Revision of the syllabus for May 2015 
examinations and onwards) - the sections applicable at IPC level are from Section 1 to 122 out 
the total 470 Sections. 

•  The total number of Sections notified under Companies Act, 2013 and which are applicable at 
IPC level are 115 (subject to certain sub sections and clauses). 

•  Provisions notified till 30th September, 2014 would be applicable for May 2015 examinations, 
this Edition incorporates the Companies Act, 2013 to the extent it has been made applicable and 
notified for the May, 2015 CA IPC Exams by the Board of Studies, Institute of Chartered 
Accountants of India (As per Announcements by ICAI dated 20.05.2014). 

•  The provisions of the Companies Act, 1956 which are still in force would form part of the 
syllabus till the time their corresponding or new provisions of the Companies Act, 2013 are 
enforced. 

•  A Comparison of the Companies Act, 2013 and the Companies Act, 1956 has not been included in 
this book since such a comparison may result in confusion to the students. Also, ICAI has made it 
clear that the Comparison of the Companies Act, 2013 and Companies Act, 1956 would not be 
asked in the Exams. 

•  All the definitions of the Companies Act, 2013 as have been made applicable for May, 2015 
exams which are not covered in any chapter are given at one place in Chapter 17 - Miscellaneous 
matters in Company Law   

•  All the questions and practical problems included in this book, have been answered as per the law 
applicable for May 2015 exams (i.e applicable provisions of the Companies Act, 2013 and such 
provisons of the Companies Act, 1956 as have not been repealed). 

 
Other Points: 

1. Examination trends: At the beginning of the material itself we have given a table indicating the 
past examination trends of this subject. At the beginning of each chapter we have given a table 
indicating the past examination trends of that chapter. This analysis will help you to judge the 
relative importance of each chapter and also relative importance of each topic or model in each 
chapter. Based on that judgement you can easily pay more attention on relatively more 
important areas. 

2. References: For each question we have given the reference of Study Material, Practice Manual, 
RTPs, past examinations. This will help you to assess the relative importance of each question 
from examination point of view. 
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3. Purpose of ABC analysis: All the questions are categorized into ABC which shows the 
importance of the question from examination point of view. This analysis helps the student to 
devote the time on the important areas at the time of exams. However, it is advisable to read 
even “C” category questions atleast once. In other words, don’t ignore C category questions 
completely. 
On the other hand, if you have enough time to prepare then it is recommended to thoroughly 
read C category questions also. The decision to leave B category or C category questions, is 
purely left to your discretion and it is advisable for you to take the decision based on the 
availability of time and your caliber. 
In simple words, if you have enough time and if you are capable enough then read all the 
questions. If not then leave C category questions. If you are ready to take still more risk then 
you can leave B category questions too. Everything depends upon – availability of time, your 
caliber and the amount of risk you are ready to take. 

4. Significance of text given in ‘Italics’ in some places: The text given in italics indicate that the 
matter need not be written, if that question is asked for lesser marks i.e. as a short answer. 
However, if the question is asked for more number of marks then the entire answer must be 
written. In simple words, in the examination, write the content given in italics only if time and 
marks permit. 

5. Few questions are to be prepared on your own: Few main questions and practical questions are 
marked as “For student self study” Those questions will not be discussed by the faculty in the 
classroom. This is to ensure that syllabus is completed in time, otherwise we can’t complete the 
syllabus in time. 

6. Purpose of “SIMILAR QUESTIONS”: At the end of each question there are some similar 
questions, the purpose of giving similar questions is to make students understand the different 
ways of asking the same question. For your convenience we have also given guidelines for 
answering such similar questions in the main exam. 

7. Test your knowledge: You know that in CA examinations you can’t get all direct questions. 
Even if we prepare hundreds of questions there are some chances of getting question in a new 
format. To face this challenge it is better for you to attempt some new questions. We have given 
some new questions under the heading TEST YOUR KNOWLEDGE to achieve this purpose. 

8. QUESTIONS FOR ACADEMIC INTEREST ONLY: Questions classified under this heading 
are not important from examination point of view and they are given only for your academic 
knowledge and are not important from examination point of view. If time permits then it is 
advisable to prepare those questions also. If time does not permit then students can leave those 
questions as choice. So it is upto you to decide based on your preparation schedule. 

CO & IC Batch: Of course, this point is not applicable for IC batch students i.e. they must be 
thorough with the entire content given in the material. 

Are you appearing for Group 1 alone?: If you want to attempt for Group 1 alone then you shall 
not take risk. So, it is advisable to read the full content of the material as there will be enough 
time too. 
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9. Approach to practical questions: First get a complete grip on theory conceptually and then read 
practical questions, but simply don’t mug up the practical questions. This is to ensure that you 
feel comfortable at the examination, as the CA course is a professional course you won’t always 
get the same questions every time, therefore in order to clear the exams you must be conceptually 
strong. 

10. Answering Practical questions: Students are advised to answer the practical questions in the 
same format as given in the material (Facts, Provision, Analysis, Conclusion i.e. FPAC). 

11. Reference of Practical Questions: At the end of each Theory question, we have given the 
reference of practical question to be read correspondingly. Immediately after completion of each 
theory question it is advisable to refer the corresponding Practical Questions, as per the reference 
given by us. 

12. List of Section numbers: For easy reference, the list of important sections in this subject are 
included in the main material itself. 

13. List of important case laws: For easy reference, the list of important case laws in this subject 
are included in the main material itself. 

14. For ‘differences’ type of questions read Fast Track material – For all the chapters the difference 
between two concepts (Eg Bailment Vs Pledge, etc.) are included in the Fast Track material of 
respective chapters. Please refer the “Fast Track” material for such type of questions. 

15. Space to maintain running notes: After every few pages of material we have given some space to 
maintain your running notes. This will help you to synchronize the preparation well, at the time 
of revision. 

 
All the Best 
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  1. COMPANY BASIC CONCEPTS 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC 
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0
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0
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4
 

1.  A - - - - - 5 1 - - 1 - 

2.  A - - - - - - - - - - - 

3.  A - 5 - 5 - - - 1 - - - 

4.  A - - - - - - - - - - - 

 

Q.No.1. Define a company and explain its features? (Or) Members may come and members 
may go, but a company will go on forever.                   (M 03, 11 – 5M) 

 

The word 'company' is derived from the Latin words, 'com' which means 'together' and the word 
'panies' which means 'bread'. 
 

Definition: As per Sec 2(20) of Companies Act, 2013 Company means a company incorporated 
under this Act or under any previous company law. 
 

Definition of a company as defined by lord justice Lindley:  
 

A company is an association of many persons, who contribute money or money's worth to a common 
stock and employ it in some trade or business and who share the profit or loss (as the case may be) 
arising there from. The common stock so contributed is denoted in money and is the capital of the 
company. The persons who contributed it or to whom it belongs are members. The proportion of 
capital to which each member is entitled is his share. The shares are always transferable although 
the right to transfer them is often more or less restricted". 
 

For a layman the term company signifies a business organization but all business organizations can’t 
be technically called as companies.  
 

Companies have some distinctive features compared to other business organizations. Those features 
are as follows: 
 
Features: 

1. Voluntary Association: A company is an association of persons who contribute money for doing 
a business and who share the profit and loss arising there from. They associate voluntarily, not by 
birth or by operation of law. 

2. Separate Legal entity / Corporate Personality: A company is treated as distinct and different 
from the members who formed it, which means a company is not the agent or trustee of the 
subscribers.  Few famous cases are given below for better understanding: 

SALOMON VS. SALOMON & CO. LTD: 
 

Facts of the case: 

a. Salomon incorporated a company named “Salomon & Co. Ltd.”, with seven subscribers 
consisting of himself, his wife, four sons and one daughter.  

b. This company took over the personal business assets of Salomon for £ 38,782 and in turn, 
Salomon took 20,000 shares of £ 1 each, debentures worth £ 10,000 of the company with 
charge on the company’s assets and the balance in cash.  

c. His wife, daughter and each of his four sons took up one share of £ 1.  
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d. Subsequently, the company went into liquidation due to general trade depression on which date 

assets were worth £6,000 and liabilities were £ 17,000 (including secured debentures held by 'S'). 
Hence payment was made first to 'S' as he being the secured creditor. 

 
Petition: Unsecured creditors contended that 'S' could not be treated as a secured creditor as he 
was the founder/owner of the company and the entire share capital is held by him or his family. 
 
Judgement: Company is different from the members who form it and their liability is restricted to 
the extent of unpaid value of shares if any, even if he is the founder or the company is a ‘one man 
company’. 

 
LEE VS. LEE AIR FARMING LTD: 

 
Facts of the case: 

a. 'L' had 2999 shares out of 3000 shares in the Company. Further, he was the Managing 
Director and chief pilot on some salary. 

b. 'L' died in an air crash while working for the Company. 

c. His wife claimed compensation claiming that her husband died during his employment. 
 

Petition: Insurance Company challenged her claim arguing that there is no employee and 
employer relationship between the company and L i.e. 'L' and the Company are same. 
 

Judgement: 'L' is a separate person from the Co. and compensation is to be paid to the widow. 
 

 KANDOLI TEA CO. LTD.: 

Facts of the case: Certain persons transferred their properties in the name of the company on 
which tax/duty was payable. 

Petition: Petitioners claimed exemption from such tax on the ground that transfer was individually 
from them to themselves in another name. 

Judgement: Co. is separate from its shareholders and this should be treated as transfer. 
 
3. Artificial Person: A Company is an artificial person and therefore it has to depend upon natural 

persons like Directors, Officers, Employees and Shareholders for doing its activities. 
 

4. Limited Liability:  

a. A company may be a Company limited by shares or a Company Limited by Guarantee.  

b. Co. limited by shares - the liability of members is limited to the unpaid value of shares.  

c. Co. limited by guarantee - the liability is limited to the amount guaranteed by each member. 
 
5. Separate property: Since a company has a separate entity, its property does not belong to its 

members. In other words, members are not the joint owners of the property of the company. As a 
member he is the owner of the company but he is not the owner of the property of the company. 

6. Perpetual / Continuous existence: Perpetual means “continuing forever”. Since a company has 
a separate legal entity, change or death of some or even all members do not affect the continuity 
of the ‘company’. In simple words, Members may come, members may go but company goes on 
forever i.e. life of the company does not depend upon the life of its members. 

 

Case: During the war, all the members of a private company were killed by a bomb, while they 
were in meeting. It was held that the company will continue to exist through the legal heirs of 
deceased persons.  
 

7. Transferability of shares: The shares are freely transferable (Except for Pvt. Companies there 
are certain restrictions and not prohibitions on transfer of shares). 
 

8. Capacity to sue: A Company can sue or can be sued in its own name. 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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9. Termination / Death: A Company being an artificial person does not have natural death. It is 
created by law and can die by operation of law only. However it is not a fictitious person. 
 

10. Common seal:  
•  Since a company has independent existence and since all acts of the company are done in 

the name of the company and since the company is responsible for its own acts, it must have 
a “Seal” known as “common seal”.  

•  The common seal of a company is equivalent to the signature of the company and is therefore 
required to be affixed on all documents executed by the company. 

•  The affixation of the common seal by the company on any document makes the document 
authentic as an act by the company and the company is bound by such acts. 

•  The common seal of the company is kept in safe custody by a responsible officer of the 
company. 

 
11. It has Nationality: A Co. is a person and has nationality (like Indian company & Foreign 

Company). The nationality of the Co. is not decided by nationality of its shareholders.  
 

12. No Citizenship and fundamental rights: The Company has no citizenship, as the Indian 
citizenship Act provides citizenship to natural born persons only. It does not possess fundamental 
rights granted by the Indian constitution. 

 
Similar Questions:  

Q) Explain clearly the meaning of “Perpetual Succession” and “Common Seal” in relation to a 
company incorporated under the companies Act 2013. 

Ans: Refer Point No. 6 & 10 of the above question.  
 
Q) The ‘company’ is an artificial person in the eyes of law but not a citizen of the country. 

Ans: Refer Point No. 12 of the above question. 
 
Q) The concept of legal personality of a company is of absolute nature-Comment.     (M 14 - 1M) 

Ans: Correct - A company is treated as distinct and different from the members who formed it, which 
means a company is not the agent or trustee of the subscribers. However, legal personality is 
disregarded at the time of lifting of Corporate Veil. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.1 
 

Q.No.2. What are the various implications of the concept of separate legal entity? 

 
A company, on registration, acquires separate existence. Following are some of the outcomes / 
consequences of the concept of ‘separate legal entity’:  

a. Government Co. does not mean that it is being run by ‘Government’ though all the shares are 
held by Government. 

b. Managing Director can also become an employee in the company, even if he holds most of the 
shares. 

c. Common directors or a shareholder does not mean that both the companies are same. 

d. Wholly owned subsidiary is different from its holding company.  

e. Perpetual succession. 

f. The nationality of the company is not governed by the nationality of its shareholders.  

g. Any of its members can enter into a contract with it.  

h. The money and property of the company belong to the company and not to the shareholders.  
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i. Dividend from a company engaged in agricultural operations can’t be treated as agricultural 

income in the hands of the shareholders.  [Bacha F Guzdar Vs CIT(commissinor of income tax)] 

j. Members can’t have any insurable interest in the company’s property (Macaura vs Northern 
assurance co.Ltd.). 

 

Q.No.3. What are the circumstances under which corporate entity will be disregarded or 
exceptions to the doctrine/rule of ‘veil of incorporation’ (or) ‘Corporate veil’ was there, is there 
and will be there. (or) The term ‘corporate veil’ cannot give protection always.     
                 (N 98 – 6M, N 00 – 12M, N 02 – 5M, M 12 -1M) 

 

Meaning: A Company is a person created by law, having a distinct entity. The principle of distinct 
entity has been well established in the case of Salomon Vs. Salomon & Co. Ltd and in many others 
cases. This principle is referred as Veil of Incorporation.  
 
Effect of corporate veil: Only the company is liable for the acts (and defaults) done in the name of 
the company, even though members, directors or any officer or employee of the company had acted 
on behalf of the company. 
 

Misuse: The human cleverness, however, started using this veil as a mask of fraud. Thus it became 
necessary for the courts to lift the veil and look at the persons behind the company. 
 
Lifting or piercing the corporate veil:  

•  It means ignoring the separate identity of a company.  

•  It means disregarding the corporate personality and looking behind the real persons who are in the 
control of the company. 

•  Thus while by fiction of law a corporation is a distinct entity, yet, in reality it is an association of 
persons who are in fact the beneficial owners of all the corporate property (Gallaghar v. Germania 
Brewing Co). 

The corporate entity will be disregarded in the following cases: 
 

CASES FALLING UNDER JUDICIAL INTERPRETATION 
 

1. Enemy character of Co.: The courts may ignore the corporate entity of a Co. if it assumes an 
enemy character when persons in actual control are residents in an enemy country. 
 
DAIMLER CO. LTD VS. CONTINENTAL TYRE & RUBBER CO. LTD: 

a. Company incorporated in England by a German company, which held majority of shares, for 
the purpose of selling German made tyres in England. Holders of remaining shares and all 
directors are Germans. 

b. During First World War, the English Company started recovering its debts. 

c. Court held that the payment of debt to English company would amount to trading with an 
enemy and the company was not allowed to proceed with. 

 
2. Prevention of fraud or improper conduct:  The separate entity concept may also be ignored in 

the interest of justice where it is used for some fraudulent purposes. 
 

GILFORD MOTOR CO. LTD. VS. HORNE: 

a. ‘H’, a former employee of 'G', was subject to contract not to solicit its customers. 

b. H incorporated a company to carry on business which solicited customers of 'G'. 

c. The court passed an injunction order against both 'H' and his company to restrain them from 
carrying on business any further. 



 
 

IPCC _33e_C.Law _Company Basic Concepts _______________________________11 

No.1 for CA/CWA & MEC/CEC                                                   MASTER MINDS

3. Protection of Revenue: The courts may ignore the corporate entity of a company where it is 
used for tax evasion (Juggilal Kamala pat Vs CIT, Sir Din Shaw Maneckjee Petit Vs CIT). 
 
Case: D was a wealthier millionaire enjoying large profit and income in the form of interest and 
dividend. He formed four private companies along with his servants. He divided his entire property 
into four parts and transferred them to newly formed private companies. These private companies 
received all the income and returned it to ‘D’ in the form of pretended loan. D reinvested all the 
money and refused to pay taxes. 
 
Judgement: D and all the four companies formed by him were one and the same. Because they 
were formed only to enable D to avoid payment of taxes. 
 

4. Avoidance of welfare legislation: It is as common as avoidance of taxation. 
 
WORKMEN EMPLOYED IN ASSOCIATED RUBBER INDUSTRIES LTD.: 

a. A subsidiary co. was formed wholly by the holding company, with no assets of its own except 
those transferred to it by the holding company, with no business or income of its own except 
receiving dividends from the shares transferred to it by the holding company. 

b. Court held that the new company was formed as a device to reduce the profits of the holding 
company and thereby reduce the bonus to workmen.  

 
5. Company acting as agent of the shareholders: Where a company is acting as an agent for its 

shareholders, the shareholders will be deemed to be acting personally.  
 
F.G.FILMS LTD. CASE: 

a. An American company produced a film in India, actually in the name of a British company 
where in 90% of the share capital was held by the chairman of the American company which 
financed in the production of the film. 

b. The sensor board of films refused to register the film as a British film on the ground that the 
British company acted merely as an agent of the American company. 

 
6. Subsidiary acting as an agent: Though in the eyes of law, a subsidiary is a separate legal 

person, under certain circumstances, the court may not treat the subsidiary company as an 
independent entity.   
 
MERCHANDISE TRANSPORT LIMITED VS BRITISH TRANSPORT COMMISSION: In this 
case, the transport company wanted to obtain licenses for its vehicles, but it could not do so if it 
made the application in its own name. Therefore, it formed a subsidiary company and applied in 
the name of the subsidiary. Held that both the companies are one unit and the application for 
licenses was rejected. 
 

7. Experience of directors is experience of the company: In the case of PROGRESSIVE 
ALUMINIUM LTD., the prospectus stated that the company has vast experience. In fact, the 
company was new, but directors of the company had vast experience. It was held that the 
experience of the directors is the experience of the company. 
 

8. The courts disregard corporate personality of the company to protect the public policy and prevent 
transactions contrary to it. (CONNOR Vs. CONNORS Ltd.) 
 

9. The court lifts the corporate veil in quasi criminal cases in order to look behind the legal 
personality and punish the real persons who have violated the law. E.g. Contempt of court. 
 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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CASES FALLING UNDER STATUTORY PROVISIONS 

 
1. Reduction in membership: Where the existing number of members in a company fall below the 

requirement as per the Companies Act, 2013, then Members who are aware of the fact are 
personally and severally liable for the whole of the debts contracted. 
 

2. Failure to refund application money [Sec 39 of the Companies Act, 2013]:  

a. Where in a public issue, the minimum subscription as stated in prospectus has not been 
subscribed and the sum payable on application is not received within a period of 30 days from 
the date of issue of the prospectus, or such other period as may be specified by the Securities 
and Exchange Board, the amount received under shall be returned within such time and 
manner as may be prescribed. 

b. In case of any default the company and its officer who is in default shall be liable to a penalty, 
for each default, of one 1,000 rupees for each day during which such default continues or 1 
lakh rupees, whichever is less. 

 
3. Misrepresentation in prospectus [Sec 34 & 35 of the Companies Act, 2013]:  

 
•  Where a prospectus, issued, circulated or distributed includes any statement which is untrue or 

misleading in form or context in which it is included or where any inclusion or omission of any 
matter is likely to mislead, every person who authorizes the issue of such prospectus shall be 
liable under section 447 [Sec 34 of the Companies Act, 2013]. 

 
•  Where a person has subscribed for securities of a company acting on any statement included, 

or the inclusion or omission of any matter, in the prospectus which is misleading and has 
sustained any loss or damage as a consequence thereof, the company and every person 
who— 

a. Is a director of the company at the time of the issue of the prospectus; 

b. Has authorised himself to be named and is named in the prospectus as a director of the 
company, or has agreed to become such director, either immediately or after an interval of 
time; 

c. Is a promoter of the company; 

d. Has authorised the issue of the prospectus; and 

e. Is an expert referred to in sub-section (5) of section 26, 
 

Shall, be liable to pay compensation to every person who has sustained such loss or damage. 
 

4. Mis-description of name [Sec 12 of the Companies Act, 2013]: Where an officer of a company 
signs on behalf of the company, any contract, bill of exchange etc. such person shall be 
personally liable to the holder of the bill of exchange etc. if the name of the company is not 
mentioned or mentioned improperly.  

E.g. Where on a cheque, the name of a company was stated as ‘LR agencies limited’, whereas 
the real name of the company was ‘L&R Agencies Ltd’. The signatory directors were held 
personally liable. 

 

5. Non-Payment of tax: When any private company is liquidated and any tax is unpaid, every 
person who was director of that company at any time during the relevant previous year for which 
the tax is unpaid shall be jointly and severally liable for the payment of tax. (E.g. Sec.179 of I.Tax 
& Sec.18 of CST). 

 
6. Fraudulent conduct of Business (Sec.339 of the Companies Act, 2013): If during the winding 

up of a company it is found that the business of the company is being carried on with an intention 
to defraud / deceive the creditors of the company, the persons who are knowingly responsible for 
the conduct of the business are personally liable for the creditors. 
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Similar Questions:  

Q) A company is a person separate from its members, Explain. Examine the circumstances under 
which the courts may disregard the company’s corporate personality. 
 
Q) What do you understand by “separate legal entity of the company?” State the circumstances 
where under the separate legal entity of the company can be ignored and liability can be imposed on 
the persons regulating the affairs of the company? 

Ans: Refer above - Cases Falling Under Judicial Interpretation. 

Q) The existing number of members in a public limited company is below the requirement as per the 
Companies Act, 2013. However, the company is continuing its business operations. State the legal 
consequences arising out of such continuance business. 

Ans: Members who are aware of the fact are personally and severally liable for the whole of the 
debts contracted.   
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 2, 3  
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.4. Discuss the applicability of the provisions of Companies Act, 2013 (Or) To whom does 
the provisions of Companies Act, 2013 is applicable?         (For student self study) 

 
The provisions of the Act shall apply to: 

1. Companies incorporated under this Act or under any previous company law 

2. Insurance companies(except where the provisions of the said Act are inconsistent with the 
provisions of the Insurance Act ,1938 or the IRDA Act,1949) 

3. Banking companies(except where the provisions of the said Act are inconsistent with the 
provisions of the Banking Regulation Act,1949) 

4. Companies engaged in the generation or supply of electricity(except where the provisions of the 
above Act are inconsistent with the provisions of the Electricity Act,2003) 

5. Any other company governed by any special Act for the time being in force. 

6. Such body corporate which are incorporated by any Act for time being in force, as the Central 
Government may by notification specify in this behalf. 

 

GENERAL DISCUSSION ON COMPANY FORM OF ORGANISATION 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

Q.No.1. ABC Pvt. Ltd., is a Private Company having five members only. All the members of the 
company were going by car to Mumbai in relation to some business. An accident took place and all of 
them died. Answer with reasons, under the Companies Act, 2013 whether existence of the company 
has also come to the end?                      (For student self study) 
 

Facts of the case: Given all the shareholders of a company died in an accident. 
 

Provisions: A company is a stable form of business organisation. Since a company has a separate 
legal entity, change or death of some or even all members does not effect the continuity of a 
company. Its life does not depend upon the death, insolvency or retirement of shareholder or 
directors. The provision for transferability or transmission of shares helps to preserve the perpetual 
existence of a company. Law creates it and law alone can dissolve it. Members may come and go but 
company can go on for ever. 
 

Analysis: In the present case, ABC Pvt. Ltd. does not cease to exist even by the death of all its 
shareholders. The legal process will be for the successors of the deceased shareholders to get the 
shares registered in their names by way of the process which is called “transmission of shares”. The 
company will cease to exist only when it is wound up by a due process of law. 
 

Conclusion: Therefore, even with the death of all members (i.e. 5), ABC (Pvt) Ltd. does not cease to 
exist. 

PRACTICAL QUESTIONS 
 

Shareholders 
Real owners - Decide major policies 

Meet once in year (AGM), more if required (EGM) 

  
Board of Directors 

Overall control over the company affairs 
Meet minimum four times a year, more if required 

   
Managerial Personnel 

Managing Director/ Whole time Director/Manager 
Managing day to day matters subject to overall control of Board of Director 
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Q.No.2. Some of the creditors of M/s Get Rich Quick Ltd. have complained that the company was 
formed by the promoters only to defraud the creditors and circumvent the compliance of legal 
provisions of the Companies Act, 2013. In this context they seek your advice as to the meaning of 
corporate veil and when the promoters can be made personally liable for the debts of the company. 
                                               (N 04 - 5M) 
 
After incorporation the company in the eyes of law is a different person altogether from the 
shareholders who have formed the company. The company has its own existence and as a result the 
shareholders cannot be held liable for the acts of the company even though the shareholders control 
the entire share capital of the company.  
 
This is popularly known as Corporate Veil and in certain circumstances the courts are empowered to 
lift or pierce the corporate veil by ignoring the company and directly examine the promoters and 
others who have managed the affairs of the company after its incorporation. Thus, when the 
corporate veil is lifted by the courts, (i.e., the courts have disregarded the company as an entity), the 
promoters can be made personally liable for the debts of the company. In the following 
circumstances, corporate veil can be lifted by the courts and promoters can be held personally liable 
for the debts of the company. 

a. Trading with enemy country. 

b. Evasion of taxes. 

c. Forming a subsidiary company to act as its agent. 

d. Under law relating to exchange control. 

e. Device of incorporation is adopted to defraud creditors or to avoid legal obligations. 
 

Q.No.3. F, an assessee, was a wealthy man earning huge income by way of dividend and interest. 
He formed three private companies and agreed with each to hold a block of investment as an agent 
for them. The dividend and interest income received by the companies was handed back to F as a 
pretended loan. This way, F divided his income into three parts in a bid to reduce his tax liability. 
 

Decide, for what purpose the three companies were established? Whether the legal personality of all 
the three companies may be disregarded or not?      (M 09 - 5M) (For student self study) 
 
Facts of the case: An assessee, who was earning income by way of dividends and interest, formed 3 
companies and agreed with each to hold a block as an agent and getting back through a pretended loan.  
 

Case law: Dinshaw Maneckji Petit Vs CIT, Juggilal Vs Commissioner of IT. 
 

Provisions and analysis: The House of Lords in Salomon Vs Salomon & Co. Ltd laid down that a 
company is a company distinct and separate from its members and therefore, has an independent 
separate legal existence from its members who have constituted the company. But under certain 
circumstances, the corporate veil may be lifted by the courts. It means looking behind the corporate 
façade and disregarding the corporate entity. Where a company is incorporated and formed by 
certain persons only for the purpose of tax evasion, the courts have discretion to disregard the 
corporate entity in the matter of tax evasion. 

The three companies in the given case were formed by assessee purely and simply as a means of 
avoiding tax and the companies are nothing more than the assessee himself. The whole idea of Mr. F 
was simply to split his income into three parts with a view to evade tax. 

The companies did no business, but was created simply as a legal entity to receive the dividend and 
interest and handover them to assessee as a pretending Ioan.  

Conclusion: The legal personality of three companies will be disregarded. 
 

THE END 
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2. CLASSES OF COMPANIES 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC 

M-05 

TO 
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7
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-0
7
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8
 

N
-0
8
 M-09 

TO 

N-10 
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-1
1
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-1
1
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-1
2
 N-12  

TO 

N-13 
M
-1
4
 

N
-1
4
 

1.  C - - - - - - - - - - - - 

2.  A - - - - - - - - - - - - 

3.  A - 5 - - - - - - 1 - - - 

4.  B - - - - - - - - - - - - 

5.  A - - - - - - - - - - - - 

6.  B - - - - - - - - - - - - 

7.  C - - - - - - - - - - - - 

8.  A - - - - - - - - - - - - 

9.  A - - - - - - - - - - - - 

10.  A - - 5 - - - 5 - - - 4 - 

11.  A - - 5 - - - 8 - - - - - 

12.  B - - - - - - - 1 - - - - 

13.  B - - - - - - - - - - - - 

14.  C - - - - - - - - - - - - 

15.  C - - - - - - - - - - - - 

 

CLASSIFICATION OF COMPANIES 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Q.No.1. How companies may be classified on the basis of incorporation”? 

 
On the basis of Incorporation, companies may be classified as follows: 

Chartered Companies:  

•  These are the companies incorporated under a special charter (i.e. Licence) granted by the king or 
queen of England.  

Basis of 
incorporation 

Basis of 
Members 

Chartered co. 
Statutory co. 
Registered 
Co. Body 
corporate 

Private Co. 
•  One Person 

Company 
•  Others 

Public Co. 

Basis of 
Control 

Holding 
Company 
Subsidiary 
Company 

Associate 
company 

On Basis of 
Access to capital 

Listed 
company  
Unlisted 
company 

Other 
types 

Foreign Co. 
Finance Co. 

Assoc. not for 
profit, Govt. Co 

Small 
Company 

Basis of liability 

Companies limited 
By Shares 

Companies limited 
By Guarantee 

 

Unlimited company 
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•  A chartered company is regulated by its charter and the companies Act does not apply to it. 

•  They are no longer in existence in India after independence.  
 

E.g.: East India Company, Bank of England. 
 
Statutory Companies:  

•  These are the companies which are created by a special act of the parliament/state Assembly. 
These are mostly concerned with public utilities.  

E.g.: LIC - Life Insurance Corporation Act, UTI - Unit Trust of India Act, SBI - State Bank of India Act, 
RBI - Reserve Bank of India Act, ICAI - Chartered Accountants Regulation Act, 1949 etc. 

•  The nature and powers of such companies are laid down in the special Act under which they are 
created. However, the provisions of the companies Act are also applicable to them insofar as they 
are consistent with the provisions of the special Act. 

•  Such companies need not have a MOA. 

•  It is not required to use the word 'limited' after its name. 

•  The audit of such companies is conducted under the control and supervision of the Auditor 
General of India and Annual report of working is required to be placed before the Parliament or 
State legislature, as the case may be. 

 
Body Corporate: Body corporate means an association of persons which has been incorporated 
under some statute having perpetual succession, a common seal and having a legal entity different 
from the members constituting it.  
 
Body Corporate or Corporation [Sec 2(11) of Companies Act, 2013] - includes a company 
incorporated outside India, but does not include – 

a. a co-operative society registered under any law relating to co-operative societies, and 

b. any other body corporate (not being a company as defined in this Act), which the Central 
Government may, by notification, specify in this behalf.  

 
Society formed and registered under Societies Registration Act, 1860 is not a “Body Corporate”, even 
though the society is recognized as a legal person. [Board of trustees Ayurvedic and unani tibbia 
college Delhi Vs State of Delhi] 
 
Thus, the term Body Corporate is much wider in concept than the word 'company'. Every Incorporated 
company is a Body corporate. But, every Body corporate is not a company, because there are many 
Bodies corporate that are not incorporated as companies, e.g. LIC of India. 
 
Registered Companies: These are the companies which are registered under the Companies act, 
2013 or under previous Companies laws. 
 

Q.No.2. How companies may be classified on the basis of liability of the members. 

 
On the basis of liability of members, companies may be classified as follows: 
 
Companies Limited by Shares:               

a. As per 3(2)(a) of the Companies Act, 2013 a company may be formed as “a company limited by 
shares”. 

b. As per Sec 2(22) of Companies Act, 2013 means a company having the liability of its members 
limited by the memorandum to the amount, if any, unpaid on the shares(including premium if any) 
respectively held by them. 
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c. Such liability can be enforced either during the life time of the company (by the board of Directors) 

or during the winding up of the company (by the liquidator). 

d. If the shares are fully paid, the liability of members is nil. 
 
Companies Limited by Guarantee: 

a. As per 3(2)(b) of the Companies Act, 2013 a company may be formed as “a company limited by 
guarantee”. 

b. As per Sec 2(21) of Companies Act, 2013 means a company having the liability of its members 
limited by the memorandum to such amount as the members may respectively undertake to 
contribute to the assets of the company in the event of its being wound up. 

c. Such company may or may not have share capital.  

d. The amount guaranteed by each member, however, is in the nature of Reserve Capital. It may be 
called by the company for paying the liabilities at the time of liquidation. 

e. The Articles should state the number of members with which the company is to be registered. 
Rights of shareholders are different from that of company Ltd by shares. Company can refuse 
share transfer. 

f. The liability of shareholders is limited to: 

•  Guarantee co. without share capital - To the extent of guarantee. 

•  Guarantee co. with share cap. - To the extent of guarantee + Un paid value on shares. 

g. It does not raise its initial working funds from its members. This type of company is floated where 
funds can be raised from other sources like endowments, fees, donations, etc. 

 
Unlimited Company:  

1. As per 3(2)(c) of the Companies Act, 2013 a company may be formed as “unlimited”. 

2. As per Sec 2(92) of Companies Act, 2013 means a company not having any limit on the liability of 
its members. Following are the features of an Unlimited Company: 

3. The liability of a member ceases when he ceases to be a member. 

4. The liability of each member extends to the whole amount of the company's liabilities and debts - 
members shall continue to be liable till each paisa of liability has been paid off. He will be entitled 
to claim contribution from other members. 

5. It may or may not have share capital. 

6. It must have its own MOA & AOA. 

7. If it has a share capital the Articles must state the amount of share capital and the amount of each 
share with which the company is to be registered and the number of members with which Co. is to 
be registered. 

8. Unlimited liability of members is towards creditors only, not towards company. 

9. So long as the company is a going concern the liability on the shares is the only liability which can be 
enforced by the company, though the liability of the members is unlimited, so far as the creditors are 
concerned.(Re. Mayfair Property Co. Bartlett vs. Mayfair Property Co) 

10. An unlimited company having share capital may alter its share capital without any restriction. 
[Sec.61(1) of the Companies Act, 2013] 

 

Similar Question: What is meant by a Guarantee Company? State the similarities and dissimilarities 
between a Guarantee Company and a Company having Share Capital.     (PM, N 04 - 5M) 
 
What is a Guarantee Company – Refer above Question.                 (RTP – N 13) 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________19 

No.1 for CA/CWA & MEC/CEC                                                  MASTER MINDS

Similarities: The common features between a “Guarantee company” and the “Company having 
share capital” are legal personality and limited liability.  

•  In case of company having share capital, the members’ liability is limited by the amount remaining 
unpaid on the shares, which each member holds. In case of Guarantee Company the liability is 
limited to the extent of guarantee given.  

•  Both of them have to state this fact in their memorandum that the members’ liability is limited. 
 
Dis-Similarities: 

•  In a guarantee company the members may be called upon to discharge their liability only after 
commencement of the winding up and only subject to certain conditions, but in case of company 
having share capital, they may be called upon to do so at any time, either during the company’s 
life or during its winding up. 

•  The right of a guarantee company to refuse to accept the transfer by a member of his interest in 
the company is on a different footing than that of a company limited by shares, as the membership 
of a guarantee company may carry privileges much different from those of ordinary shareholders. 
(Narendra Kumar Agarwal vs. Saroj Maloo) 

•  A guarantee company does not raise its initial working funds from its members. Therefore, such a 
company may be useful only where no working funds are needed or where these funds can be 
had from other sources like endowment, fees, charges, donations, etc. 

 

Q.No.3. Write about classification of companies on the basis of its members (or) Explain the 
meaning of ‘Private’ and ‘Public’ company. 

 
On the basis of members, companies may be classified as Private and Public Companies.  
 
Private company [Sec 2(68) of Companies Act, 2013]- means a company having a minimum paid-up 
share capital of 1 lakh rupees or such higher paid-up share capital as may be prescribed, and which 
by its articles — 

i. restricts the right to transfer its shares; 

ii. except in case of One Person Company, limits the number of its members to two hundred: 
Provided that where two or more persons hold one or more shares in a company jointly, they 
shall, for the purposes of this clause, be treated as a single member: 

 
Provided further that— 

a. Persons who are in the employment of the company; and 

b. Persons who, having been formerly in the employment of the company, were members of the 
company while in that employment and have continued to be members after the employment 
ceased, shall not be included in the number of members; and 

 
iii. Prohibits any invitation to the public to subscribe for any securities of the company (in other word 

a private company shall not make a public issue of its securities). 
 
Note:  

a. A private company can accept deposits from its members. 

b. Securities [Sec 2(81) of the Companies Act, 2013]- means the securities as defined in section 
2(h) of the Securities Contracts (Regulation) Act, 1956 (Shares, scrips, stock, debentures, 
debenture stock or other marketable securities of a like nature etc).  

 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________20 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
One Person Company [Sec 2(62) of Companies Act, 2013]: means a company which has only one 
person as a member; 

a. According to section3(1)(c) of the Companies Act, 2013, OPC is a private limited company with 
the minimum paid up share capital of Rs. 1 lakh and has at least one member. Here the member 
can be the sole member and director. 

b. The procedural requirements of an OPC are simplified through exemptions provided under the 
Act in comparison to the other forms of companies. 

 
Public company [Sec 2(71) of Companies Act, 2013]: means a company which— 

a. Is not a private company; 

b. Has a minimum paid-up share capital of five lakh rupees or such higher paid-up capital, as may 
be prescribed. 

 

Provided that, a company which is a subsidiary of a company, not being a private company, shall be 
deemed to be public company for the purposes of this Act even where such subsidiary company 
continues to be a private company in its articles. 
 

Note: According to Section 4(1)(a) of the Companies Act, 2013, the name of a limited company must 
end with the word "Limited" in the case of a public company, and with the words "Private Ltd." in the case 
of a private company. 
 
Similar Question: State the condition of restrictions with which a private company is incorporated 
under the companies Act, 2013.              (M 00 - 7M, N 02, 03, 07 - 5M, M 12 - 1M) 
 
Ans: Refer- “Private company”- of above question. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO.1, 2 

 

Q.No.4. Write the difference between Private company and One person company.  
(For student self study) 

 
Basis of difference Private company OPC 

Incorporation Requires 2 or more persons 1 person alone 

Paid-up share capital Minimum paid up share capital 
of Rs 1 lakh or such higher paid 
up share capital as may be 
prescribed under the articles 

Has Paid up share capital of 
Rs. 1lakh. 

Minimum Number of members 2 members 1 member only 

Right to transfer share Right of member to transfer the 
shares can be restricted by 
article 

Choice to restrict the right to 
transfer share is available to 
OPC. 

Maximum Number of 
members 200 members 1 Member only 

 

Q.No.5. Under what circumstances a company becomes subsidiary of another company under 
the provisions of the Companies Act, 2013? (Or) Define Holding Company and Subsidiary 
company.                              (RTP – N 13) 

 
Holding company [Sec 2(46) of Companies Act, 2013]: Holding Company in relation to one or 
more other companies, means a company of which such companies are subsidiary companies. 
 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________21 

No.1 for CA/CWA & MEC/CEC                                                  MASTER MINDS

Subsidiary company or subsidiary [Sec 2(87) of Companies Act, 2013]: Subsidiary company or 
subsidiary in relation to any other company (that is to say the holding company), means a company in 
which the holding company— 

i. Controls the composition of the Board of Directors; or 

ii. Exercises or controls more than one-half of the total share capital either at its own or together with 
one or more of its subsidiary companies: 

 
Provided that such class or classes of holding companies as may be prescribed shall not have layers 
of subsidiaries beyond such numbers as may be prescribed. 
 
Explanation: For the purposes of this clause. 

a. A company shall be deemed to be a subsidiary company of the holding company even if the 
control referred to in point (i) &(ii) is of another subsidiary company of the holding company; 

b. Definition of “Total share capital”: Rule 2(1)(r) of Companies (Specification of definitions details) 
Rules, 2014 defines “Total share capital” for the purpose of Sec 2(87), means the aggregate of 
equity share capital and convertible preference share capital. 

c. The composition of a company’s Board of Directors shall be deemed to be controlled by another 
company if that other company by exercise of some power at its discretion can appoint or remove 
all or a majority of the directors; 

d. The expression “company” includes any body corporate; 

e. “layer” in relation to a holding company means its subsidiary or subsidiaries; 

f. Control [Sec 2(27) Of companies Act, 2013]- shall include the right to appoint majority of the 
directors or to control the management or policy decisions exercisable by a person or persons 
acting individually or in concert, directly or indirectly, including by virtue of their shareholding or 
management rights or shareholders agreements or voting agreements or in any other manner. 

 

Academic Interest: 
 
Illustration 1: A will be subsidiary of B, if B controls the composition of the Board of Directors of A, 
i.e., if B can, without the consent or approval of any other person, appoint or remove a majority of 
directors of A. B will be deemed to possess the power to appoint majority of persons as directors of A: 
(i) when these persons cannot be appointed in that capacity without B’s consent, or (ii) when their 
appointments follow necessarily from their appointment as directors, manager or the holder of any 
office in B company, or (iii) when the holding company (i.e., B) itself or its another subsidiary holds 
the directorship in ‘A’ company [Section 2(46) and 2(87) of Companies Act, 2013]. 
 
Illustration 2: A will be subsidiary of B, if B holds more than half of total share capital, where A is any 
company other than the one specified under (i) above. In other words, B must hold more than 50% of 
the share capital on the basis of the nominal capital whatever may be the amount paid up on the 
shares [Sections 2(46)and(87) of the Companies Act, 2013]. 
 
Illustration 3: A company will be subsidiary of another company called holding company, if it is a 
subsidiary of a subsidiary of the holding company. For example, B is a subsidiary of A and C is a 
subsidiary of B. In such a case, C will be the subsidiary of A. In the like manner, if D is a subsidiary of 
C, D will be subsidiary of B as well as of A and so on [Section 2(87) of Companies Act, 2013]. 
 
Note: 

 
Shareholding: 

1. MCA General Circular No. 20 /2013: The Ministry clarified that the shares held by a company or 
power exercisable by it in another company in a 'fiduciary capacity' shall not be counted for the 
purpose of determining the holding subsidiary relationship in terms of the provision of section 
2(87) of the Companies Act, 2013. 
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2. Shares held by another person as a nominee for the company or any of its subsidiaries should be 

regarded as being held by the company for this purpose. 

3. In order to determine whether a company is a subsidiary of another, shares held by any person 
under the provisions of any debentures are not to be taken into account. Also, where a company’s 
ordinary business includes money-lending, shares of other company held as security in a normal 
business transaction are to be disregarded. 

 
Write Explanation and Notes only if it is asked for 6 or 8 Marks otherwise don’t write. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 3, 4 

 

Q.No.6. What is an “Associate company”? 

 
Associate company [section 2(6) of Companies Act, 2013]: In relation to another company, 
means a company in which that other company has a significant influence, but which is not a 
subsidiary company of the company having such influence and includes a joint venture company. 
 
Meaning of significant influence: The term “significant influence” means control of at least 20% of 
total share capital, or of business decisions under an agreement.  
The term “Total Share Capital”, means the aggregate of the - 

a. paid-up equity share capital; and 

b. convertible preference share capital. 
 
Definition of “Total share capital”: Rule 2(1)(r) of Companies (Specification of definitions details) 
Rules, 2014 defines “Total share capital” for the purpose of Sec 2(6), means the aggregate of equity 
share capital and convertible preference share capital. 
 

Q.No.7. How are companies classified on the basis of access to capital?  
(For student self study) 

 
a. Listed company: As per the definition given in the section 2(52) of the Companies Act, 2013, it is 

a company which has any of its securities listed on any recognised stock exchange. Whereas the 
word securities as per the section 2(81) of the Companies Act, 2013 has been assigned the same 
meaning as defined in clause (h) of section 2 of the Securities Contracts. 

 
b. Unlisted company: means company other than listed company. 
 

NOTES 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________23 

No.1 for CA/CWA & MEC/CEC                                                  MASTER MINDS

Q.No.8. Explain what is (1) Government company (2) Foreign company (3) Investment 
company (4) Finance company (5) Small Company (6) Dormant company (7) Nidhi Company.  

 
1. Government Company (As per Sec 2(45) of Companies Act, 2013: Government company 

means any company in which not less than fifty- one per cent. of the paid-up share capital is held 
by- 

i. The Central Government, or 

ii. By any State Government or Governments, or 

iii. Partly by the Central Government and partly by one or more State Governments, 
 
And the section includes a company which is a subsidiary company of such a Government company; 

 
Note:  

1. Government companies are popularly known as public sector companies.  

2. Further, every government company may be a public company but every public company need 
not be a government company. 

3. Public company and Public Sector Company does not mean the same. 
 
2. Foreign Company: As per section 2(42) Companies Act, 2013: “Foreign company” means any 

company or body corporate incorporated outside India which— 

i. Has a place of business in India whether by itself or through an agent, physically or through 
electronic mode; and 

ii. Conducts any business activity in India in any other manner. 
 

Note: Electronic mode: According to the Companies (Specification of definitions details) Rules, 
2014, “electronic mode”, as discussed above means carrying out electronically based, whether 
main server is installed in India or not, including, but not limited to- 

a. Business to business and business to consumer transactions, data interchange and other 
digital supply transactions; 

b. Offering to accept deposits or inviting deposits or accepting deposits or subscriptions in 
securities, in India or from citizens of India; 

c. Financial settlements, web based marketing, advisory and transactional services, database 
services and products, supply chain management; 

d. Online services such as telemarketing, telecommuting, telemedicine, education and 
information research; and 

e. All related data communication services,  
 

Whether conducted by e-mail, mobile devices, social media, cloud computing, document 
management, voice or data transmission or otherwise. 

 
3. Finance Company: It means a non-banking company, which is a financial Company. 
 
4. Small company: As per section 2(85) Companies Act, 2013 means a company, other than a 

public company,— 

i. Paid-up share capital of which does not exceed 50 lakh rupees or such higher amount as may 
be prescribed which shall not be more than 5 crore rupees; or 

ii. Turnover of which as per its last profit and loss account does not exceed 2 crore rupees or 
such higher amount as may be prescribed which shall not be more than 20 crore rupees: 
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Provided that nothing in this clause shall apply to— 

a. A holding company or a subsidiary company; 

b. A company registered under section 8 of Companies Act, 2013; or 

c. A company or body corporate governed by any special Act. 
 
5. Dormant company: Where a company is formed and registered under this Act for a future 

project or to hold an asset or intellectual property and has no significant accounting transaction, 
such a company or an inactive company may make an application to the Registrar in such 
manner as may be prescribed for obtaining the status of a dormant company. 

“Significant accounting transaction” means any transaction other than— 

i. Payment of fees by a company to the Registrar; 

ii. Payments made by it to fulfil the requirements of this Act or any other law; 

iii. Allotment of shares to fulfil the requirements of this Act; and 

iv. Payments for maintenance of its office and records. 
 
[“Inactive company” means a company which has not been carrying on any business or operation, or 
has not made any significant accounting transaction during the last 2 financial years, or has not filed 
financial statements and annual returns during the last 2 financial years] 
 
6. Nidhi Companies: Company which has been incorporated as a nidhi with the object of cultivating 

the habit of thrift (cost cutting) and savings amongst its members, receiving deposits from, and 
lending to, its members only, for their mutual benefits and which complies with such rules as are 
prescribed by the Central Government for regulation of such class of companies.[Section 406 of 
the Companies Act,2013] 

 

Q.No.9. Write about Public Financial Institutions.                  (RTP – N 13) 

 
Public financial institution means [Sec 2(72) of Companies Act, 2013]: the following institutions 
are to be regarded as public financial institutions. 

1. The Life Insurance Corporation of India, established under the Life Insurance Corporation Act, 
1956 

2. The Infrastructure Development Finance Company Limited, referred in section 4A(1)(vi) of the 
Companies Act, 1956 so repealed under section 465 of this Act; 

3. Specified company referred to in the Unit Trust of India (Transfer of Undertaking and Repeal) Act, 
2002; 

4. Institutions notified by the Central Government under section 4A(2) of the Companies Act, 1956 
so repealed under section 465 of this Act; 

5. Such other institution as may be notified by the Central Government in consultation with the 
Reserve Bank of India: 

 
Provided that no institution shall be so notified unless - 

a. It has been established or constituted by or under any Central or State Act; or 

b. Not less than fifty-one per cent of the paid-up share capital is held or controlled by the Central 
Government or by any State Government or Governments or partly by the Central Government 
and partly by one or more State Governments. 

 
Note :- The Ministry of Corporate Affairs (MCA) vide General Circular No. 34/2011 dated 2nd June, 
2011 has framed the following criteria for declaring any Financial Institution as PFI: 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________25 

No.1 for CA/CWA & MEC/CEC                                                  MASTER MINDS

a. A Company or Corporation should be established under a Special Act or the Companies Act 
being Central Act 

b. Main business of the Company should be Industrial / Infrastructural Financing 

c. The company must be in existence for at least 3 years and their financial statement should show 
that their income from Industrial / Infrastructural financing exceeds 50% of their income 

d. The net worth of the company should be ` One thousand crore 

e. The company is registered as Infrastructure Finance Company (IFC) with RBI or as an Housing 
Finance Company (HFC) with National Housing Bank 

f. In the case of CPSUs/SPSUs, no restriction shall apply with respect to financing specific sector(s) 
and net worth 

 

Any financial institution applying for declaration as PFI shall fulfill the aforesaid criteria. 
 
Some Public Financial Institutions specified (to mention a few) by the Central Government are: 

•  The General Insurance Corporation of India 

•  Power Finance Corporation Ltd 

•  Shipping Credit & Investment Co. of India Ltd. (SCICI) 

•  Risk Capital & Technology Finance Corporation Ltd. 

•  Tourism Finance Corporation of India Ltd. (TFCI) 
 
Similar Question: Which of the institutions are regarded as “Public Financial Institutions” under the 
Companies Act, 2013?                                                                  (M 04 – 5M) 

Ans: Refer the above question. 
 

Similar Question: What are the criteria for notifying as Public Financial Institution U/s 4A by Central 
Government?  

Ans: Refer Criteria U/s 2(72) of Companies Act, 2013 and MCA circular above. 
 

Q.No.10. Can a non-profit making organization can be registered as a company under the 
Companies Act? If so, what procedure does it has to adopt? (M 02 – 7M, M 04, N 07, M 11 – 5M) 

 
Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to 
promote the charitable objects of commerce, art, science, sports, education, research, social welfare, 
religion, charity, protection of environment etc. Such company intends to apply its profit in promoting 
its objects and prohibiting the payment of any dividend to its members. 
 

Procedure for Registration of Association not for profits or Non profit oriented companies:      
 

1. The association has to apply to the Central Government for issuing a license. 
 

2. Through this license the Central Government shall direct the Registrar to register the association as 
a company with limited liability without the addition of words ‘limited’ or ‘private limited’ to its name.  

 

3. Conditions for grant of license: 

a. If it is intended to form a company to promote the charitable objects of commerce, art, 
science, sports, education, research, social welfare, religion, charity, protection of 
environment etc., and  

b. If the company prohibits payment of any dividend to its members and intends to apply its 
profits in promotion of its objects. 

c. A license may be granted subject to other conditions as think fit by C.G. 

d. Such company can't alter its objects clause in MOA without the previous approval of C.G. in 
writing. 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Classes of Companies ___________________________________26 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
4. C.G. may also grant exemption from whole or in part of the provisions of the Act as may be 

specified. 
 

5. Revocation of license: 

a. The Central Government may by order revoke the licence of the company where the company 
contravenes any of the requirements or the conditions of this sections subject to which a license 
is issued (E.g: Altering MOA/AOA without previous approval of CG) or 

b. Where the company contravenes any of the requirements or the conditions of this sections 
subject to which a license is issued or where the affairs of the company are conducted 
fraudulently, or violation of the objects of the company or prejudicial to public interest. 

c. Upon the revocation, the registrar shall add the word "Limited" or "Pvt. Ltd" at the end of the 
name of such association. 

d. Before a license is revoked, the Central Government shall give notice in writing of its intention 
to the association and afford it an opportunity of being heard.  

 
Note:  

a. A company registered under section 8 which intends to convert itself into a company of any 
other kind shall pass a special resolution at a general meeting for approving such conversion 
[The Companies (Incorporation) Rules, 2014]. 

b. Order of the Central Government:  

i. Where a license is revoked the Central Government may, in the public interest order that 
the company registered under this section should be amalgamated with another company 
registered under this section having similar objects,  

ii. To form a single company with such constitution, properties, powers, rights, interest, 
authorities and privileges and with such liabilities, duties and obligations as may be 
specified in the order, (or)  

iii. The company be wound up. 
 

The name including phrase ‘Electoral Trust’ may be allowed for Registration of companies to be 
formed under section 8 of the Act, in accordance with the Electoral Trusts Scheme, 2013 notified 
by the Central Board of Direct Taxes (CBDT). For the Companies under section 8 of the Act, the 
name shall include the words foundation, Forum, Association, Federation, Chambers, 
Confederation, council, Electoral trust and the like etc. [The Companies (Incorporation) Rules, 
2014] 
 

6. Penalty/ punishment in contravention: If a company makes any default in complying with any 
of the requirements laid down in this section,  

a. The company shall, be punishable with fine varying from 10 lakh rupees to 1 crore rupees and 

b. The directors and every officer of the company who is in default shall be punishable with 
imprisonment for a term which may extend to 3 years or with fine varying from 25,000 rupees 
to 25 lakh rupees, or with both.  

c. And where it is proved that the affairs of the company were conducted fraudulently, every 
officer in default shall be liable for action under section 447. 

 
7. Advantages: 

a. Need not pay stamp duty for registering their Memorandum and Articles of Association. 

b. A partnership firm can be a member of a company licensed under Sec.8 of Companies Act, 
2013. 

c. Not required to use the words ‘Limited’/’Private Limited’ as a part of their names.  

d. It can adopt in lieu of Co. a suitable name such as Club, Chamber, Association etc. 
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e. It is exempted from Sec.96(2) of Companies Act, 2013 i.e. such company may hold it’s AGM on 
a public holiday. 

f. Sec.8 Company is required to hold only 1 board meeting in every half-year instead of 4 Board 
Meetings in one calendar year Sec 173(5) of the Companies Act, 2013. 

 
Similar Question: Decide, under the Companies Act, 2013 whether Mr.Prabhu can incorporate a 
new company using the phrase “Electoral Trust” with the name of the company.                (M 14 – 4M) 
 
Ans: As per Rule 8 of Companies (Incorporation) Rules, 2014, the name of the Company may 
contain the phrase “Electoral Trust” if such company is to be formed under Sec 8 of the companies 
Act, 2013. The use of the phrase “Electoral Trust” is in accordance with the Electoral Trust Scheme 
2013 as notified by Central Board of Direct Taxes (CBDT) and the name application is accompanied 
with an affidavit to the effect that the name is to be obtained only for the purpose of registration of 
companies under Electoral Trust Scheme 2013 as notified by CBDT. 
 
In the given case Mr. Prabhu can use the phrase “Electoral Trust” only for the purpose of  
incorporating a New Company u/s 8 of  Companies Act, 2013 complying with the  Electoral Trust 
Scheme issued by CBDT. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 5, 6, 7 
 

Q.No.11. What is the procedure laid down in the provisions of the Companies Act, 2013 for 
converting a private company into a public company? (Or) 

Board of Directors of a private company decided to convert it into a public company. State the 
steps to be taken for such conversion in order to comply with the requirements under the 
Companies Act, 2013.                          (M 01 – 7M, M 04, N 07 – 5M, M 11 – 8M) 

 
As per Sec 14(1) of Companies Act, 2013, a company may, by a Special resolution, alter its articles 
including alterations having the effect of conversion of: 

a. A private company into a public company or 

b. A public company into a private company. 
 
The following is the procedure for conversion of a private company into public company: 
 
1. Convene a Board Meeting to take necessary decision to fix the time, place and agenda for 

convening a General Meeting of members. 

2. At the general meeting of members shall amend the Name Clause in the Memorandum by 
removing the word ‘Private’ by passing a special resolution. Approval of Tribunal is not necessary 
for change of name. 

3. The general meeting must also pass a special resolution deleting from its articles the restricting 
clauses of a private company under Section 2(68).  

4. Similarly all other clauses in the articles which do not apply to a public company should be deleted 
and those which apply should be inserted such as increasing the number of shareholders to at least 7 
and number of directors to at least 3. These resolutions will be passed clause by clause. 

5. Application shall be made to the Tribunal for approval to the various resolutions passed 
converting the private company into a public company. 

6. On receipt of the order of the Tribunal the documents shall be filed with the Registrar along with a 
copy of the revised Articles and the Registrar will register the same. 

7. Any alteration in the Articles duly registered shall, subject to the provisions of the Act, be valid as 
if it were in the original Articles. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO.8 
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Q.No.12. Procedure for conversion of a Public company into a Private company?      
                                                                                                                (M 98 - 12M, N 00 - 7M) 

 

As per Sec 14(1) of Companies Act, 2013, a company may, by a Special resolution, alter its articles 
including alterations having the effect of conversion of: 

a. A private company into a public company or 

b. A public company into a private company. 
 
The procedure for conversion of a public company into a private company would comprise of the 
following steps: 
 
1. Check that the Memorandum of Association does not contain any restrictive clause. If yes, 

alteration of the Memorandum will be necessary through a special resolution. 

2. Alteration of the Articles to incorporate the restrictions required u/s 2 (68) by a special resolution. 

3. Application to the Tribunal (However this Second Proviso to Sec 14(1) is not yet notified, therefore 
the application shall be made to CG as per Sec 31 of Companies Act, 1956) for approval of the 
change. 

4. Approval: After the approval of the Tribunal (CG for time being as per Companies Act, 1956), 
every alteration of the articles and a copy of the order of the Tribunal (CG for time being as per 
Companies Act, 1956) approving the alteration shall be filed with the Registrar, within a period of 
15 days, who shall register the same (However this Sec 14(2) is not yet notified, therefore the 
copy of the order shall be filed within 1 month as per Sec 31 of Companies Act, 1956). 

5. Any alteration of the articles registered as above shall be valid as if it were originally in the 
articles. 

 

Similar Question: If the Central Government permits, a public company can be converted into a 
private company.                    (N 11- 1M) 

Ans: Yes, Approval of the Tribunal has to be obtained U/s 14(1) of Companies Act, 2013 for making 
any alterations in the Articles to convert a Public company into a Private company. 
 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.13. Explain some of the privileges available to a private Company.                      (PM) 

 
It enjoys some privileges and exemptions, which a public company is deprived of. These are as follows: 
 
1. Two or more persons may form a private company [Section 3(1)(b)]. 

2. A private company is not required to have independent directors [Section 149 (4)]. 

3. A private company is exempt from the provisions of having an audit committee constituted by the 
Board of Directors [Section 177(1)] 

4. The directorship of a private company which is either a holding or a subsidiary company of a 
public company will not be included in determining the maximum number of directorships that a 
person may hold in public companies which is restricted to ten[Section 165 (1)]. 

5. A private company is exempt from the constitution of a Nomination & Remuneration Committee 
[section 178(1)], as well as Stakeholders Relationship Committee [section 178 (5)]. 

6. It can be registered with a paid up capital of Rs 1,00,000 

7. It can allot shares without issue of prospectus under private placement mode (Sec 23) 

8. It can advance loans for purchase of its own shares (Sec 67) 

9. In case of quorum for AGM only 2 persons personally present is enough to constitute a quorum 
(Sec 103). 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO.9 
  

QUESTIONS FOR ACADEMIC INTEREST ONLY  
 

Q.No.14.  Explain the composition of National Company Law Tribunal? 

 
Constitution of National Company Law Tribunal: According to section 408 of the Companies Act, 
2013, the Central Government shall, by notification, constitute, a Tribunal to be known as the National 
Company Law Tribunal consisting of a President and such number of (Judicial and Technical) 
members, as the Central Government may deem necessary, to be appointed by notification, to 
exercise and discharge such powers and functions as conferred on it by or under this Act or any other 
law for the time being in force. 
 

Qualification of President and Members of Tribunal: According to section 409 of the Companies 
Act, 2013, the President shall be a person who is or has been a Judge of a High Court for five years. 
 
A person shall not be qualified for appointment as a Judicial Member unless he is or has been— 
a. a judge of a High Court; or 
b. a District Judge for at least five years; or 
c. an advocate of a court for at least ten years. 
 

A person shall not be qualified for appointment as a Technical Member unless he is or has been— 

a. for at least 15 years a member of the Indian Corporate Law or Indian Legal Service out of which 
at least three years shall be in the pay scale of Joint Secretary to the Government of India or 
equivalent or above in that service; or 

b. in practice as a chartered accountant, or a cost accountant practice, or as a company secretary 
for at least fifteen years 

c. a person having special knowledge and experience, of not less than fifteen years, in various 
disciplines , 

d. a presiding officer of a Labour Court, Tribunal or National Tribunal constituted under the Industrial 
Disputes Act, 1947 for at least five years. 
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Term of office of President, Chairperson and other Members- As per section 413 of the 
Companies Act, 2013, the President and every other Member of the Tribunal shall hold office for a 
term of five years from the date on which he enters upon his office, but shall be eligible for re-
appointment for another term of five years. 
 
A Member of the Tribunal shall hold office as such until he attains,— 

a. in the case of the President, the age of sixty-seven years; 

b. in the case of any other Member, the age of sixty-five years. 
 
Exception: A person who has not completed fifty years of age shall not be eligible for appointment as 
Member. 
 
Provided further that the Member may retain his lien with his parent cadre or Ministry or Department, 
while holding office for a period not exceeding one year. 
 
Note: This provision is yet to be notified.  
 

Q.No.15. Explain the formation National Company Law Appellate Tribunal. 

 
Constitution of Appellate Tribunal: As per section 410 of the Companies Act, 2013, the Central 
Government shall constitute, an Appellate Tribunal to be known as the National Company Law 
Appellate Tribunal consisting of a chairperson and number of Judicial and Technical Members, not 
exceeding eleven, to be appointed for hearing appeals against the orders of the Tribunal. 
 
Qualifications of Chairperson and members of Appellate Tribunal: Section 411 of the 
Companies Act, 2013 says that the chairperson shall be a person who is or has been a Judge of the 
Supreme Court or the Chief Justice of a High Court. 
 
A Judicial Member shall be a person who is or has been a Judge of a High Court or is a Judicial 
Member of the Tribunal for five years. 
 
A Technical Member shall be a person having special knowledge and experience, of not less than 
twenty-five years in various disciplines related to management, conduct of affairs, revival, 
rehabilitation and winding up of companies. 
 
Term of office of President, Chairperson and other Members- The chairperson or a Member of the 
Appellate Tribunal shall hold office for a term of five years from the date on which he enters upon his 
office, but shall be eligible for re-appointment for another term of five years. 
 

A Member of the Appellate Tribunal shall hold office as such until he attains,— 

a. In the case of the Chairperson, the age of seventy years; 

b. In the case of any other Member, the age of sixty-seven years. 
 
Exception: A person who has not completed fifty years of age shall not be eligible for appointment as 
Member. 
 

Provided further that the Member may retain his lien with his parent cadre or Ministry or Department, 
while holding office for a period not exceeding one year. 
 
Selection of Members of Tribunal and Appellate Tribunal- As per section 412 of the Companies 
Act, 2013, the President of the Tribunal and the chairperson and Judicial Members of the Appellate 
Tribunal, shall be appointed after consultation with the Chief Justice of India. 
 
The Members of the Tribunal and the Technical Members of the Appellate Tribunal shall be 
appointed on the recommendation of a Selection Committee. 
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Committee consisting of— 

a. Chief Justice of India or his nominee—Chairperson; 

b. a senior Judge of the Supreme Court or a Chief Justice of High Court — Member; 

c. Secretary in the Ministry of Corporate Affairs—Member; 

d. Secretary in the Ministry of Law and Justice—Member; and 

e. Secretary in the Department of Financial Services in the Ministry of Finance— Member. 
 
The Secretary, Ministry of Corporate Affairs shall be the Convener of the Selection Committee. 
 
The Selection Committee shall determine its procedure for recommending persons for appointment. 
 
No appointment of the Members of the Tribunal or the Appellate Tribunal shall be invalid merely by 
reason of any vacancy or any defect in the constitution of the Selection Committee. 
 
Note: This provision is yet to be notified. 
 

 

 

Q.No.1. In a private limited Company it is discovered that there are, in fact, 204 members. On an 
enquiry, it is ascertained that 6 of such members have been employees of the Company in the recent 
past and that they acquired their shares while they were still employees of the Company.  Is it 
necessary to convert the Company into a public limited Company? 

 
Facts of the case:  In a private company, there are 204 member in which 6 members acquired 
shares when they were employees of the company. 
 

Provisions of law: Sec 2(68) of Companies Act, 2013 – Definition of private co. 
 

Analysis:  
 

Private company [Sec 2(68) of Companies Act, 2013]: means a company having a minimum paid-
up share capital of one lakh rupees or such higher paid-up share capital as may be prescribed, and 
which by its articles — 

1. restricts the right to transfer its shares; 

2. except in case of One Person Company, limits the number of its members to two hundred: 
 

Provided that where two or more persons hold one or more shares in a company jointly, they 
shall, for the purposes of this clause, be treated as a single member: 

 
Provided further that— 

a. persons who are in the employment of the company; and 

b. persons who, having been formerly in the employment of the company, were members of the 
company while in that employment and have continued to be members after the employment 
ceased, -shall not be included in the number of members; and 

 
3. prohibits any invitation to the public to subscribe for any securities of the company 
 

By applying the above provisions, it is clear that while counting number of members, employee 
members and ex- employee members i.e. those who become members while in the employment of the 
company but now having retired still continue to retain membership are to be excluded. So, in the given 
case 6 ex-employee members are to be excluded while counting the number of members. So, the 
number of members in the private company are less than 200. 
 
Conclusion:  It is not necessary to convert the private company into a public company. 

PRACTICAL QUESTIONS 
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Q.No.2. BS & Co. Ltd. is registered as a Public Limited Company. The shareholding pattern of the 
Company is under. 

 
Category  
Directors & their relatives 176 
Employees 18 
Ex-employees (shares were allotted when they were employees) 09 
Six couples holding shares jointly in the names of husband and wife (6 x 2) 12 
Others 06 
Total: 221 

 

The Board of directors of the Company proposes to convert it into a private Company. Advise the 
Board of directors about the steps to be taken for its conversion into a private Company including 
reduction in the numbers of members, if necessary. 

Facts of the case: The Board of directors of a public company proposes to convert it into a Private 
company. The shareholding pattern of the company is given. 

Provisions of law: Sec 2(68) of Companies Act, 2013 - Definition of private company. 

Analysis:  
 

Private company [Sec 2(68) of Companies Act, 2013]- means a company having a minimum paid-up 
share capital of one lakh rupees or such higher paid-up share capital as may be prescribed, and 
which by its articles — 
 
1. restricts the right to transfer its shares; 

2. except in case of One Person Company, limits the number of its members to two hundred: 
 

Provided that where two or more persons hold one or more shares in a company jointly, they 
shall, for the purposes of this clause, be treated as a single member: 

 

Provided further that— 

a. persons who are in the employment of the company; and 

b. persons who, having been formerly in the employment of the company, were members of the 
company while in that employment and have continued to be members after the employment 
ceased, -shall not be included in the number of members; and 

 

3. (prohibits any invitation to the public to subscribe for any securities of the company 

So, a public limited company can be converted into private limited company only if the number of 
members is limited to 200. 

By applying the above provisions employees and ex employees will not be considered while counting 
number of members. 

The number of members to be counted in case of six couples holding shares jointly in the names of 
husband and wife are six. 
 
Therefore, the number of members of the company are:  

Director and their relatives 176 
Joint holding  6 
Others  6 
Number of members 188 < 200 

Include the procedure for converting a public company to private co. 
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Conclusion: So, this public company can be converted to private company without reduction in 
number of members.  
 

Q.No.3. The paid-up Share Capital of AVS Private Limited is Rs 1 crore, consisting of 8 lacs Equity 
Shares of Rs 10 each, fully paid-up and 2 lacs Cumulative Preference Shares of Rs 10 each, fully 
paid-up. XYZ Private Limited and BCL Private Limited are holding 3 lacs Equity Shares and 1,50,000 
Equity Shares respectively in AVS Private Limited. XYZ Private Limited and BCL Private Limited are 
the subsidiaries of TSR Private Limited. 

With reference to the provisions of the Companies Act, 2013, examine whether AVS Private Limited 
is a subsidiary of TSR Private Limited? Would your answer be different if TSR Private Limited has 8 
out of total 10 directors on the Board of Directors of AVS Private Limited?  
 
Facts of the case: The paid-up Share Capital of AVS Private Limited is Rs 1 crore, consisting of 8 
lacs Equity Shares of Rs 10 each. XYZ Private Limited and BCL Private Limited are holding 3 lacs 
Equity Shares and 1,50,000 Equity Shares respectively in AVS Private Limited. XYZ Private Limited 
and BCL Private Limited are the subsidiaries of TSR Private Limited. 
 
Provisions of law: Sec 2(46) of Companies Act, 2013 - Holding company, Sec 2(87) of Companies 
Act, 2013 - Subsidiary company or subsidiary  
 
Subsidiary company or subsidiary in relation to any other company (that is to say the holding 
company), means a company in which the holding company— 

i. Controls the composition of the Board of Directors; or 

ii. Exercises or controls more than one-half of the total share capital either at its own or together with 
one or more of its subsidiary companies 

 

A company shall be deemed to be a subsidiary company of the holding company even if the control 
referred to in point (i) & (ii) is of another subsidiary company of the holding company. 
 

Rule 2(1)(r) of Companies (Specification of definitions details) Rules, 2014 defines “Total share 
capital” for the purpose of Sec 2(87), means the aggregate of equity share capital and convertible 
preference share capital. 
 
Analysis: The equity capital held by TSR Pvt Ltd in AVS Pvt Ltd is Rs 45,00,000, since for the 
purpose of determining holding-subsidiary relationship, Equity shares held in AVS Pvt Ltd by its 
subsidiaries XYZ Pvt Ltd (Rs 30,00,000) and BCL Pvt Ltd (Rs 15,00, 000) shall be considered. 
 

Conclusion:  

a) Hence, TSR Pvt, Ltd will be treated as the holding company of AVS Pvt Ltd as it holds more than 
one-half of the equity share capital of AVS Pvt Ltd. 

 

b) Even if TSR Pvt LTd has 8 out of 10 directors on the Board of Firectors of AVS Pvt Ltd since in such a 
case TSR Pvt Ltd controls the composition of Board of Directors of AVS Pvt Ltd. 

 

Q.No.4. The paid-up share capital of XYZ (Private) Co. Limited is Rs.20 lakhs consisting of 2,00,000 
Equity Shares of Rs.10 each fully paid up. ABC (Private) Limited and its subsidiary DEF (Private) 
Limited are holding 60,000 and 50,000 shares respectively in XYZ (Private) Co. Limited.  

Examine with reference to the provisions of the Companies Act, 2013, whether XYZ (Private) Limited 
is subsidiary of ABC (Private) Limited. Would your answer be different if DEF (Private) Limited is 
holding 1,10,000 shares in XYZ (Private) Co. Limited and no shares are held by ABC (Private) 
Limited in XYZ (Private) Co. Limited? 
 

Facts of the case: ABC Pvt. Ltd and its subsidiary DEF Pvt. Ltd are holding 60,000 and 50,000 
shares of XYZ Pvt. Ltd having 2,00,000 equity shares. 

Provisions of law: Sec 2(46) of Companies Act, 2013 - Holding company, Sec 2(87) of Companies 
Act, 2013 - Subsidiary company or subsidiary 
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A subsidiary company or subsidiary in relation to any other company (that is to say the holding 
company), means a company in which the holding company— 

a. controls the composition of the Board of Directors; or 

b. exercises or controls more than one-half of the total share capital either at its own or together with 
one or more of its subsidiary companies: 

 
Explanation: For the purposes of this clause 

a. a company shall be deemed to be a subsidiary company of the holding company even if the 
control referred to in point (i) &(ii) is of another subsidiary company of the holding company; 

b. Rule 2(1)(r) of Companies (Specification of definitions details) Rules, 2014 defines “Total share 
capital” for the purpose of Sec 2(87), means the aggregate of equity share capital and convertible 
preference share capital. 

 
Analysis: In the given situation ABC Pvt. Ltd is holding 60,000 shares in XYZ Pvt.  Ltd and 50,000 
shares held by DEF Pvt. Ltd. 
 
Therefore, ABC Pvt. Ltd is deemed to hold 1,10,000 shares (60,000+50,000) in XYZ Pvt. Ltd. Since 
for the purpose of determining holding-subsidiary relationship, the share capital held in XYZ Pvt Ltd 
by ABC (Private) Ltd on its own (Rs 6,00,000) together with share capital held in XYZ Pvt Ltd by its 
subsidiary DEF Pvt ltd (Rs 5,00,000) shall be considered.  
 
Conclusion:  

a) XYZ Pvt. Ltd is a subsidiary of ABC Pvt. Ltd as it holds more than half of the equity share capital 
of XYZ Pvt. Ltd. 

b) XYZ Pvt. Ltd would be a subsidiary of ABC Pvt. Ltd even if DEF Pvt Ltd is holding 1,10,000 
shares in XYZ Pvt Ltd and no shares are held by ABC Pvt Ltd in XZY Pvt Ltd. 

 

Q.No.5. Mr. A along with six other persons desires to float a company for charitable purposes, as 
permissible under Section 8 of the Companies Act, 2013. He seeks your advise about the procedure 
to be followed to give effect to the above proposal. Advise him. 

(PM, N 07 - 5M, RTP – N 13) (For student self study) 
 

Section 8 of the Companies Act, 2013 deals with the formation of companies which are formed to 
promote the charitable objects of commerce, art, science, sports, education, research, social welfare, 
religion, charity, protection of environment etc. Such company intends to apply its profit in promoting its 
objects and prohibiting the payment of any dividend to its members.  
 
Company for charitable purposes (Section 8 of the Companies Act, 2013): According to Section 8 of 
the Companies Act, 2013 the procedure to be followed to give effect to the said proposal is as follows: 
 

1. Mr. V, and the six other persons with him should first prepare and sign the MOA and AOA (which 
may either be drafted in its own format or may be in the formats available in the Companies Act.) 

2. The company may either be limited by shares or by guarantee and the choice made must be 
mentioned in the Memorandum of Association (MOA). 

3. The object of the proposed company must be for promoting commerce, arts, science, sports, 
education, research, social welfare religion, charity protection of environment or any such other 
useful object. 

4. The Articles of Association (AOA) will include a clause prohibiting the distribution of dividend. 

5. All the profits of the company should be applied on the promotion of its objects as mentioned 
above and incorporated in the MOA and the AOA. 

6. The association of persons (Mr V and his friends) should apply to the Central Government seeking 
a license for the formation of the proposed company. 
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7. The Central Government will on being satisfied of the facts of the case, issue a license to the 
Association of Persons(AOP) and may impose any conditions which it deems fit. 

8. On receipt of the license from the Central Government, the Association of Persons (AOP) shall 
apply to the Registrar in the prescribed form with the required documents for registration of the 
company. 

9. The registration process of the company with the Registrar of companies will start with the 
approval of the name of the proposed company for which three options will be submitted to the 
Registrar in the prescribed format with the prescribe fee. 

10. The Registrar will provide the names available and one will be finally chosen by the promoters for 
use. 

11. After getting the name from the ROC, the draft MOA and AOA must be got approved by Regional 
Director who has been delegated the powers by the Central Government. 

12. Three copies of a approved MOA and AOA along with the registration and filing fee, documents 
like form 1, 18, 32 and consent etc. must be submitted. 

13. A power of attorney in favour of Practicing CA/CS/CMA or an advocate for presentation before 
ROC to make corrections and collect incorporation certificate must also be filed on non judicial 
stamp paper. 

14. The company becomes operative on receipt of the certificate of incorporation. 
 

Q.No.6. By obtaining the license from the Central Government under section 8 of the Companies Act, 
2013 a Company shall dispense with the word “limited” or “private limited” from its name.    
                                (For student self study) 

 
False. Under section 8 of the Companies Act, 2013, it is not compulsory to dispense with the word 
Limited or a Private Limited, but it is only an optional at the wish of the Company. Because, the object 
of registration of a Company u/s 8 of the Companies Act, 2013 is not only to dispense the use of 
words Limited or Private Limited as a part of its name but to avail the exemption which may be 
granted to such Companies from the provisions of this Act by the Central Government.  
 

Q.No.7. On revocation of License granted by the Central Government under section 8 of the 
Companies Act, 2013 the Company may continue to carry on the same Activities which were being 
carried on by it prior to such revocation.                   (For student self study) 

 
True. On revocation of license granted by the Central Government under Sec.8b of the Companies 
Act, 2013,  the association or the Company may continue to carry on the same activities which were 
being carried on by it prior to such revocation.  The impact of the revocation of license is: 

a. The Company will have to add a word ‘Limited’ or ‘Private Limited’ at the end of its name. 

b. It will cease to enjoy the exemptions granted by the Central Government to such Companies. 
 

Q.No.8. Due to oversight some of the share transfers were registered in the Company due to which 
the number of members in a private Company increased from 180 to 202. What is the effect of such 
transfers and what is the remedy available to the Company.            (For student self study) 

 
In that case, since the number of shareholder’s has crossed 200, the Company will be named as 
public Company. However the Central Government, on being satisfied that the failure to comply with 
the conditions laid down by Sec 2(68) of Companies Act, 2013 was accidental or un intentional and it 
is just and equitable to grant relief, may, on the application of the Company or any other person 
interested and on such conditions as seem to the Central Government reasonable, order that the 
Company be relieved from such consequences as aforesaid.  
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Q.No.9. State whether the following statement is correct or incorrect: 'A private limited company must 
have a minimum of two directors, while a public limited company must have at least three directors. 

(PM)(For student self study) 

 
Correct: According to Sec 149(1) of the Companies Act, 2013 every company shall have a board of 
Directors consisting of individuals as directors and shall have: 

a. A minimum number of 3 directors in the case of a public company, 2 directors in the case of a 
private company, and 1 director in the case of a One person company. 

b. A maximum of 15 directors. 

 

NOTES 
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THE END 
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3. PROMOTION & INCORPORATION OF A COMPANY 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. 
A
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 M-05 

TO 
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6
 

N
-0
6
 

M
-0
7
 

N
-0
7
 

M
-0
8
 N-08 

TO 

M-09 
N
-0
9
 M-10 

TO 

N-10 
M
-1
1
 

N
-1
1
 M-12 

TO 

M-14 
N
-1
4
 

1.  B - - - - - - - - - - - - 4 

2.  C - - - - - - - - - - - - - 

3.  C - - - - - - - - - - - - - 

4.  B - - - - - - - - - - - - - 

5.  A - - - - 5 - - - - - - 8 - 

6.  B - - - 5 - - - - 5 4 - - - 

7.  B - - - - - - - - - - - - - 

8.  A - - - - - - - - - - - - - 

9.  C - - - - - - - - - - - - - 

10.  A - 5 - - - - - 5 - - 4 - - 

11.  C - - - - - - - - - - - - - 

 
Promotion:  
� It means all those steps that are required to bring a company into existence, and then to set it 

going. 
� It includes such steps as are required after incorporation of the company until company is entitled 

to commence its business. In other words, promotion continues until Board of directors assumes 
management of the company. 

 

Q.No.1. Who is a promoter?                             (N 14- 4M) 

 
1. Meaning of Promoter: As per Sec 2(69) of Companies Act, 2013 promoter means a person: 

a. who has been named as such in a prospectus or is identified by the company in the annual 
return referred to in section 92; or 

b. who has control over the affairs of the company, directly or indirectly whether as a 
shareholder, director or otherwise; or 

c. in accordance with whose advice, directions or instructions the Board of Directors of the 
company is accustomed to act. 

 
Provided that nothing in sub-clause (c) shall apply to a person who is acting merely in a 
professional capacity. 

 
Other points: 
 
2. They are those who set in motion the machinery by which the Act enables them to create an 

incorporated company [Lord Blank burn in Erlanger Vs. Sambrero Phosphate & Co]. 
 
3. Any one who assists in the formation for a consideration payable if the company is floated, is a 

promoter. 
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4. Persons who initiate promotion of a company are known as promoters. All persons who take 
steps for the registration of a company e.g., those associated with the preparation of a prospectus 
or in drawing up the Memorandum of Association of the company and assisting in its registration 
are regarded as promoters. 
 

5. Professional capacity: It should, however, be noted that persons acting only in a professional 
capacity e.g., the solicitor, banker, accountant etc. are not regarded as promoters. 

 
6. The promoter may be an individual, firm, an AOP or a body corporate. For example J.R.D Tata 

was the promoter of Tata group, G.D Birla was the promoter of Birla Group, Dhirubhai Ambani 
was the promoter of Reliance Group. 

 
7. There can be more than one promoter in a company. Even a company can act as a promoter. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.1 
 

Q.No.2. Fiduciary position of a promoter (Or) Write a brief note on duties of a promoter. 

 
Until a Company gets incorporated, Promoter stands in a fiduciary capacity [i.e. a relation requiring 
confidence or trust] towards the company and its prospective shareholders. 
 
Legal position of promoter: 

•  Neither an agent nor trustee of the company that he promotes. 

•  He is not an agent because the principal is not in existence. For the same reason, he cannot be 
called as the trustee of the company also. However his position is similar to that of an agent or a 
trustee.  

 
The fiduciary position of a promoter may be summarised as follows: 

a. Not to make any profit at the expense of the company: The promoter must not make any profit 
at the expense of the company, which is being promoted either directly or indirectly or through 
any nominee.  

b. To give benefit of negotiations to the company: The promoter must, when once he has begun 
to act as the promoter of the company, give to the company the benefit of any negotiations or 
contracts into which he enters into on behalf of the company.  

c. To make full disclosure of interest or profit:  

•  A promoter is entitled to sell his own property to the company provided he makes proper 
disclosure. This also applies to property which he acquires during the promotion and which he 
resells to the company. 

•  If the promoter fails to make a full disclosure of all the relevant facts, say any secret profit and his 
personal interest in a transaction with the company, the company may sue him for damages for 
breach of his fiduciary position and recover from him any secret profit made or rescind the 
contract.  

•  It is to be noted that it is not the profit by the promoter which the law prohibits, but the non-
disclosure of profit or his interest in the transaction. If full disclosure is made, the profit is 
permissible.  

•  Disclosure to whom? The disclosure should not be made merely to directors who are 
nominees of promoters. It must be made either to an independent board or by means of 
prospectus to prospective shareholders. 

•  Where all the members of a private company are aware of the facts, the rule would not apply. 
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Q.No.3. Write about remuneration of promoter.  

 
Right of promoters to receive remuneration or reimbursement: 
 
a) The promoters shall have no right to: 

•  Receive any remuneration from the company or 
•  Recover the expenses properly incurred by them for incorporation of the company. 
unless the company, after incorporation, enters into contract for the same.   
 

b) Even where the articles provide that the company shall pay remuneration to the promoters or 
reimburse expenses incurred by them, such a provision is not binding on the company.  

 
A promoter can take remuneration in any one of the following ways: 

a. He may sell his own property at a profit to the Co. provided he makes a disclosure of it to 
independent Board of Directors. 

b. He may be given an option to buy certain number of shares in the company at a price less than 
the price at which they are offered for public. 

c. He may be paid a commission on the shares sold by him. 

d. He may be paid a fixed sum by the company. 
 

Q.No.4. What are the remedies available to the company against the promoter who makes a 
secret profit and does not disclose the same?  

 
If the promoter fails to disclose any secret profits made by him, then company may: 

a. Cancel the contract or 

b. Retain the property & pay not more than what the promoter actually paid for purchase of it. 

c. Where the above remedies are not appropriate such as when the property has been altered so as 
to render recession impossible, then the company can claim damages for violation of duty of 
disclosure.  

The measure of damages will be the difference between the market value of the property and the 
contract price. 
 

Q.No.5. Explain the legal validity of Preliminary Contracts entered into by a company?    
                                  (N 98 – 7M, M 04, N 07-5M) 

 

Pre-incorporation Contracts and its Enforcement:  

1) Meaning: Pre-incorporation contracts are those contracts which are entered into, by the 
promoters on behalf of a prospective company, before it has come into existence e.g. with the 
proprietor of business to sell it to the prospective company.  

2) U/Sec 9 of the Companies Act, 2013 a company comes into existence from the date of its 
incorporation, it follows that any act purporting to be performed by it prior to that date is of no 
effect so far as the company is concerned.  

3) The right to enter into contracts, sue or get sued arise only on the incorporation of the company 
as stated in Sec 9. Before its incorporation a company does not exist. Being nonexistent in can 
neither act in its own behalf nor expressly or implicitly appoint agents to act on its behalf.  

4) Any contract entered into in the name of the company becomes void ab initio as there are no two 
parties to the contract, one party does not exist. 
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5) Can’t Ratify:  

•  A company even after incorporation cannot ratify a contract entered into before its 
incorporation as a void contract cannot be ratified under the Indian Contract Act, 1872. 

•  Hence the vendor cannot sue or be sued by the company in respect of a contract even after 
its incorporation. 

•  The only alternative available to the company is that it shall enter into a new contract after 
incorporation to give effect to the old contract. 

6) Adoption of contract: The adoption of the pre-incorporation contract by the company will not 
create a contract between the company and the other parties even though the option of the 
contract is made as one of the objects of the company in its Memorandum of Association. 

7) Principle of constructive notice:  

•  Under the principle of constructive notice every person entering into a contract with a 
company is presumed to have knowledge of its documents such as the Memorandum, Articles 
and resolutions passed by members as these are public documents available for scrutiny at 
the registered office of a company.  

•  Hence, a person who enters into a pre incorporation contract with the promoters does so at 
his own peril. 

8) Indian Contract Act:  

•  However, in evaluating the liability of companies in pre incorporated contracts the provisions 
of Sec 70 of the Indian Contract Act, 1872 must be considered.  

•  Section 70 of the Indian Contract Act, 1872 clearly states that where a person lawfully does 
anything for another person, or delivers anything to him, without intending to do so 
gratuitously, and such other person enjoys the benefit thereof, the latter is bound to make 
compensation to the former in respect of, or to restore, the thing so done or delivered. 

9) Liability of Promoters: Person who acts for the intended company remains personally liable to 
the vendor. It is, therefore, safer for the promoters acting on behalf of the company about to be 
formed to provide in the contract that:  

a) if the company makes a fresh contract in terms of the pre-incorporation contract, the liability of 
the promoters shall come to an end; and  

b) if the company does not make a fresh contract within a limited time, either of the parties may 
rescind the contract. 

Case Studies: 

Scot Vs. Lord Ebury: Preliminary contract is deemed to have been entered into personally by the 
promoters and they are liable to pay damages for failure to perform the promises made in the 
company’s name, even though the contract expressly provided that only the company shall be 
answerable for performance.   

Kelner Vs. Baxter: It was held that the persons signing the contracts viz. Promoters were personally 
liable for the contract. 

Howard Vs. Patent Ivory manufacturing Co.: The only alternative available to the company is that it 
shall enter into a new contract after incorporation to give effect to the old contract, if the company 
thinks such contract as a needed one. Accordingly, the liability of promoters shall come to an end. 
 

Similar Question: What is meant by 'Pre-Incorporation Contracts'? Can these contracts be enforced 
by the prospective company after its incorporation against the third parties with whom the promoters 
had entered into certain contracts? Explain. 
 

Ans: Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.2, 3, 4, 5 
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Q.No.6. What is the procedure for incorporation or registration of a Co.?            
                                                                                                               (M 07 – 5M, M 11 – 4M)  

 
Formation of company [Section 3 of the Companies Act, 2013]: In the case of a public company 
with or without limited liability any 7 or more persons can form a company for any lawful purpose by 
subscribing their names to memorandum and complying with the requirements of this Act in respect of 
registration. In exactly the same way, 2 or more persons can form a private company and one person 
where company to be formed is one person company. 
 
Incorporation of company: Section 7 of the Companies Act, 2013 provides for the procedure to be 
followed for incorporation of a company: 
 
1. Requirement for the reservation of the name of the company:  

a. A person may make an application, in such form and manner and accompanied by such fee, 
as may be prescribed, to the Registrar for the reservation of a name set out in the application 
as— 

•  the name of the proposed company; or 

•  the name to which the company proposes to change its name. 

b. Upon receipt of an application, the Registrar may, on the basis of information and documents 
furnished along with the application, reserve the name for a period of 60 days from the date of 
the application. 

c. Where after reservation of name it is found that name was applied by furnishing wrong or 
incorrect information, then,— 

i. if the company has not been incorporated, the reserved name shall be cancelled and the 
person making application shall be liable to a penalty extending to one lakh rupees; 

ii. if the company has been incorporated, the Registrar may, after giving the company an 
opportunity of being heard— 

•  either direct the company to change its name within a period of three months, after 
passing an ordinary resolution; 

•  take action for striking off the name of the company from the register of companies; or 

•  make a petition for winding up of the company. 
 

2. Filing of the documents with the registrar: After getting the name approved, certain documents 
along with the application and prescribed fees, should be filed with the Registrar. 

 
3. Issue of certificate of incorporation on registration: The Registrar on the basis of documents 

and information filed, shall register all the documents and information in the register and issue a 
certificate of incorporation in the prescribed form to the effect that the proposed company is 
incorporated under this Act. 
 

4. Allotment of corporate identity number (CIN): On and from the date mentioned in the 
certificate of incorporation, the Registrar shall allot to the company a corporate identity number, 
which shall be a distinct identity for the company and which shall also be included in the 
certificate. 
 

5. Maintenance of copies of all documents and information: The company shall maintain and 
preserve at its registered office copies of all documents and information as originally filed, till its 
dissolution under this Act. 
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6. Furnishing of false or incorrect information or suppression of material fact: If any person 
furnishes any false or incorrect particulars of any information or suppresses any material 
information, of which he is aware in any of the documents filed with the Registrar in relation to the 
registration of a company, he shall be liable for action under section 447 of Companies Act, 
2013(Fraud). 

 
7. Company incorporated by furnishing any false or incorrect information or representation 

or by suppressing any material fact : where, at any time after the incorporation of a company, it 
is proved that the company has been got incorporated by furnishing any false or incorrect 
information or by any fraudulent action,  

•  the promoters,  

•  the persons named as the first directors of the company and  

•  the persons making declaration under this section shall each be liable for action under section 
447 of Companies Act, 2013 (Fraud). 

 
8. Order of the Tribunal [Sec 7(7)]: where a company has been got incorporated by furnishing 

false or incorrect information or representation or by suppressing any material fact or information 
in any of the documents or declaration filed or made for incorporating such company or by any 
fraudulent action, the Tribunal may, on an application made to it, on being satisfied that the 
situation so warrants,— 

a. Pass such orders, as it may think fit, for regulation of the management of the company 
including changes, if any, in its memorandum and articles, in public interest or in the interest 
of the company and its members and creditors; or 

b. Direct that liability of the members shall be unlimited; or 

c. Direct removal of the name of the company from the register of companies; or 

d. Pass an order for the winding up of the company; or 

e. Pass such other orders as it may deem fit: 
 

Provided that before making any order,— 

•  The company shall be given a reasonable opportunity of being heard in the matter; and 

•  The Tribunal shall take into consideration the transactions entered into by the company, 
including the obligations, if any, contracted or payment of any liability. 

[Note: The above point No: 8 is not yet notified by the Central Government] 

NOTES 
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Similar Questions:  
 
Q) Explain in brief the mode of incorporation of a company. 

Ans: Refer above Question 
 
Q) Mr.Ram Lal and his friend desire to incorporate a public company and approach you for help. 
Advice                                            (M 10 - 5M) 

Ans: Refer above question. 
 
Q) What is the meaning of “Certificate of Incorporation” under the provisions of the Companies Act, 
2013? 

Ans: Refer Point 3, 4 above. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.6 
 

Q.No.7. Which documents are required to be filed with the Registrar of Companies at the time 
of registration of a company under the provisions of the Companies Act, 2013? 

 
Filing of the documents and information with the registrar: For the registration of the company 
following documents and information are required to be filed with the registrar within whose 
jurisdiction the registered office of the company is proposed to be situated- 

a. the memorandum and articles of the company duly signed by all the subscribers to the 
memorandum. 

b. a declaration by person who is engaged in the formation of the company (an advocate, a 
chartered accountant, cost accountant or company secretary in practice), and by a person named 
in the articles (director, manager or secretary of the company), that all the requirements of this Act 
and the rules made thereunder in respect of registration and matters precedent or incidental 
thereto have been complied with. 

c. an affidavit from each of the subscribers to the memorandum and from persons named as the first 
directors, if any, in the articles stating that- 

i. he is not convicted of any offence in connection with the promotion, formation or management 
of any company, or 

ii. he has not been found guilty of any fraud or misfeasance or of any breach of duty to any 
company under this Act or any previous company law during the last five years, 

iii. and that all the documents filed with the Registrar for registration of the company contain 
information that is correct and complete and true to the best of his knowledge and belief; 

d. the address for correspondence till its registered office is established; 

e. the particulars (names, including surnames or family names, residential address, nationality) of 
every subscriber to the memorandum along with proof of identity, and in the case of a subscriber 
being a body corporate, such particulars as may be prescribed. 

f. the particulars (names, including surnames or family names, the Director Identification Number, 
residential address, nationality) of the persons mentioned in the articles as the first directors of the 
company and such other particulars including proof of identity as may be prescribed; and 

g. the particulars of the interests of the persons mentioned in the articles as the first directors of the 
company in other firms or bodies corporate along with their consent to act as directors of the 
company in such form and manner as may be prescribed. 

 
Note: Particulars to be provided under this provision shall be of the individual subscriber and not of 
the professional engaged in the incorporation of the company [The Companies (Incorporation) 
Rules, 2014]. 
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Q.No.8. What is a One person company? What is the law with respect to formation  of OPC as 
per Companies Act, 2013? 

 
As per Section 2(62) of Companies Act, 2013 “One Person Company” means a company which has 
only one person as a member. 
 
Law with respect to formation of OPC provides that: 

a. The memorandum of OPC shall indicate the name of the other person, who shall, in the event of 
the subscriber’s death or his incapacity to contract, become the member of the company. 

b. The other person whose name is given in the memorandum shall give his prior written consent in 
prescribed form and the same shall be filed with Registrar of companies at the time of 
incorporation. 

c. Such other person may be given the right to withdraw his consent 

d. The member of OPC may at any time change the name of such other person by giving notice to 
the company and the company shall intimate the same to the Registrar 

e. Any such change in the name of the person shall not be deemed to be an alteration of the 
memorandum. 

f. Only a natural person who is an Indian citizen and resident in India (person who has stayed in 
India for a period of not less than 182 days during the immediately preceding one calendar year )- 

•  shall be eligible to incorporate a OPC; 

•  shall be a nominee for the sole member of a OPC. 

g. No person shall be eligible to incorporate more than one OPC or become nominee in more than 
one such company. 

h. No minor shall become member or nominee of the OPC or can hold share with beneficial interest. 

i. Such Company cannot be incorporated or converted into a company under section 8 (Charitable 
Objects)  of the Act. Though it may be converted to private or public companies in certain cases. 
The procedure of conversion is given in the rules 6 & 7 of the Chapter II. 

j. Such Company cannot carry out Non-Banking Financial Investment activities including investment 
in securities of anybody corporate. 

k. OPC cannot convert voluntarily into any kind of company unless two years have expired from the 
date of incorporation, except where the paid up share capital is increased beyond fifty lakh rupees 
or its average annual turnover during the relevant period exceeds two core rupees. 

l. If One Person Company or any officer of such company contravenes the provisions, they shall be 
punishable with fine which may extend to ten thousand rupees and with a further fine which may 
extend to one thousand rupees for every day after the first during which such contravention 
continues. 

 

Q.No.9. what is the effect of Registration of a company? 

 
On the registration of the Memorandum of a company, the Registrar shall certify under his hand that the 
company is incorporated and in the case of a limited company, that the company is limited. 
 
Effect of Registration [Section 9 of the Companies Act, 2013]:  

1. According to the provision from the date of incorporation (mentioned in the certificate of 
incorporation),  
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•  the subscribers to the memorandum and all other persons, who may from time to time become 

members of the company,  

•  It shall be a body corporate by the name contained in the memorandum.  

•  Such a registered Company shall be capable of exercising all the functions of an incorporated 
company under this Act and  

•  It shall have perpetual succession and a common seal  

•  It shall have power to acquire, hold and dispose of property, both movable and immovable, 
tangible and intangible, to contract and to sue and be sued, by the said name. 

2. From the date of incorporation mentioned in the certificate, the company becomes a legal person 
separate from the incorporators and there comes into existence a binding contract between the 
company and its members as evidenced by the Memorandum and Articles of Association (Hari 
Nagar Sugar Mills Ltd. vs. S.S. Jhunjhunwala). 

3. It has perpetual existence until it is dissolved by liquidation or struck out of the register and has 
the common seal. 

4. A shareholder, who buys shares, does not buy any interest in the property of the company. 

5. Merely because a company purchases all the shares of another company it will not serve as a 
means of putting an end to the corporate character of another company and each company is a 
separate juristic entity (Spencer & Co. Ltd. Madras vs. CWT Madras). 

6. The law recognizes such a company as a juristic person separate and distinct from its members. 
The mere fact that the entire share capital has been contributed by the Central Government and 
all its shares are held by the President of India does not make a company an agent either of the 
President or the Central Government (Heavy Electrical Union vs. State of Bihar) 

 

Q.No.10. Write about Certificate of Commencement of Business. (Or) The ‘Certificate of 
Incorporation’ is not sufficient to commence business of a Co. (Or) Can a company commence 
business after issuing a prospectus?                                (N 99 – 7M, M 06, N 09 - 5M, 11 – 4M) 
 

CONDITIONS 
 

1. Section 11 of the Companies Act, 2013 seeks to provide that a company having a share capital 
shall not commence any business or exercise any borrowing powers unless— 

a. a declaration is filed by a director with the Registrar stating that – 

•  every subscriber to the memorandum has paid the value of the shares agreed to be taken 
by him, and 

•  the paid-up share capital of the company is not less than 5 lakh rupees in case of a public 
company and not less than 1 lakh rupees in case of a private company on the date of 
making of this declaration; and 

b. the company has filed with the Registrar a verification of its registered office 
 

2. If any default is made in complying with the requirements of this section: 

a. The company - liable to a penalty which may extend to five thousand rupees, and 

b. Every officer who is in default - punishable with fine which may extend to one thousand 
rupees for every day during which the default continues. 

 

3. Where no declaration has been filed with the Registrar within 180 days of the date of 
incorporation of the company and the Registrar has reasonable cause to believe that the 
company is not carrying on any business or operations, he may along with the 
penalties/punishment, initiate action for the removal of the name of the company from the register 
of companies under Chapter XVIII(Removal of names of companies from the register of 
companies). 
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Effect of issue of The CCB: 

a. Every contract entered into by the company before issue of CCB is provisional in nature i.e. it is 
not binding on the company. On issue of such certificate, all such provisional contracts become 
binding on the company. 

b. Until the CCB is issued, the company cannot carry on business. 

c. Until The CCB is issued, the company cannot exercise any borrowing powers.  
 

Note: Sec 11 applies to every company having a share capital, whether public or private.  
 
Similar Question: State the conditions which are applicable for the purpose of commencement of 
business by a public company under the Companies Act, 2013. 
 

Ans: Refer above question. 
 

Q.No.11. Write about provisional contracts. 

   
a) Provisional contracts: Means contracts which are entered into by a company after obtaining the 

Certificate of Incorporation but before it becomes eligible to commence business under section 11 
of the Companies Act 2013. 
 

b) These contracts shall be binding upon the company from the date on which the company is 
entitled to commence business. 
 

c) Consequently, if the company goes into liquidation, without commencing the business, such 
contracts can’t be enforced at all (Re: Otto Electrical Co.) 
 

d) Contracts entered into by a company after its incorporation and before it is entitled to commence 
business are provisional only and are not binding on the company until the trading company 
completes the added formalities under section 11 (1) (a) and (b). 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.1. Three persons A, B & C formed a scheme of developing a barren land. Under the scheme A 
and B were to incorporate a Company and C, a professional, was to provide loan equivalent to the 
capital brought in by A and B. The loan part was essential for giving shape to the scheme. Can C be 
regarded as one of the Promoters of the Company? 
 
Facts of the case: Three persons A, B and C formed a scheme under which A and B incorporated the 
company and C, a professional provided loan which is essential for shaping the scheme. 
 

Provisions: As per Sec 2(69) of Companies Act, 2013 promoter means a person: 

a. who has been named as such in a prospectus or is identified by the company in the annual return 
referred to in section 92; or 

b. who has control over the affairs of the company, directly or indirectly whether as a shareholder, 
director or otherwise; or 

c. in accordance with whose advice, directions or instructions the Board of Directors of the company 
is accustomed to act. 

Provided that nothing in sub-clause (c) shall apply to a person who is acting merely in a professional 
capacity. 

Whether a person is a promoter of a company or not depends upon the role played by him in the 
formation of the company. But if a person is employed merely in a professional or technical capacity 
such as an auditor, he will not be a promoter. But if a professional lends more than professional 
assistance then he would be regarded as a promoter. 

In the given case the scheme is such that it cannot be completed without the loan being provided by 
C to the company and C has already agreed to provide loan to company on incorporation. Therefore 
C has necessarily participated in the formation of the company and not in the professional capacity. 
 
Conclusion: C can be regarded as a promoter of the company. 
 

Q.No.2. The promoters of your Company, incorporated on 9th April, 1996, had entered into a contract 
with M on 8th March, 1996 for supply of goods.  After incorporation, your Company does not want to 
proceed with the contract. As a Company secretary, advise the management.  

 
Facts of the case: Company does not want to proceed with the contract, which was entered into by 
the promoters before the incorporation of the company. 

Provision: Pre- incorporation contracts are those contracts, which are entered into by promoters on 
behalf of prospective company before it has come into existence. 

A contract entered into by the promoters on behalf of the company prior to incorporation, for the 
purpose of the company and for the benefit of the company is never binding on the company. 

Even the company cannot ratify such contract after its registration. Such contracts are deemed to 
have been entered into by promoters personally. 

The only alternative available to the company is that it shall enter into a new contract after incorporation 
to give effect to the old contract, if the company thinks such contract as a needed one. Accordingly, the 
liability of promoters shall come to an end [Howard Vs. Patent Ivory manufacturing Co.] 

Analysis: In the present case M has no remedy against the company since the contract is not 
binding the company as the company was not in existence when such contract was entered and the 
company didn’t enter into a fresh contract after incorporation. However promoters are personally 
liable for any loss incurred. 

Conclusion: Company can refuse to proceed with the contract.  

PRACTICAL QUESTIONS 
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Q.No.3. XYZ Co. Ltd. was in the process of incorporation. Promoters of the Company signed an 
agreement for the purchase of certain furniture for the Company and payment was to be made to the 
suppliers of furniture by the Company after incorporation. The Company was incorporated and the 
furniture was used by it. Shortly after incorporation, the Company went into liquidation and the debt 
could not be paid by the Company for the purchase of above furniture. As a result suppliers sued the 
promoters of the Company for the recovery of money. Examine whether promoters can be held liable 
for payment in the following cases:   

a. When the company has already adopted the contract after incorporation?  (N 01 - 6M, M13 – 8M) 

b. When the Company makes a fresh contract with the suppliers in terms of pre-incorporation 
contract? 
 

Facts of the case: Promoters made an agreement to purchase furniture and payment to be made by 
the company after incorporation. After incorporation, company used the furniture and shortly went into 
liquidation without payment. Suppliers sued the promoters.  
 

Relevant case laws: Scot Vs Lord Ebury, Kelner Vs Bexter. 
 

Provisions and analysis: A pre incorporation contract is not binding on the company as it was not in 
existence on the date of the contract. Such a contract can also not be entered into by promoters acting 
as agents of the company as the company not being in existence cannot appoint agents. 
 

The Companies Act 2013 does not lay down any provisions relating to pre incorporation contracts. The 
promoters remain personally liable on a contract made on behalf of a company which is not yet in 
existence. Such a contract is deemed to have been entered into personally by the promoters and they 
are liable to pay damages for failure to perform the promises made in the company’s name (Scot v. 
Lord Ebury), even though the contract expressly provided that only the company shall be answerable 
for performance. 
 

In Kelner v. Baxter also it was held that the persons signing the contracts viz. Promoters were 
personally liable for the contract. 
 

Further, a company cannot ratify a contract entered into by the promoters on its behalf before its 
incorporation. Therefore, it cannot by adoption or ratification obtain the benefit of the contract 
purported to have been made on its behalf before it came into existence as ratification by the company 
when formed is legally impossible. The doctrine of ratification applies only if an agent contracts for a 
principal who is in existence and who is competent to contract at the time of contract by the agent. 
 
The company can, if it desires, enter into a new contract, after its incorporation with the other party. 
The contract may be on the same basis and terms as given in the pre-incorporation contract made by 
the promoters. The adoption of the pre-incorporation contract by the company will not create a contract 
between the company and the other parties even though the option of the contract is made as one of 
the objects of the company in its Memorandum of Association. It is, therefore, safer for the promoters 
acting on behalf of the company about to be formed to provide in the contract that:  

a) if the company makes a fresh contract in terms of the pre-incorporation contract, the liability of the 
promoters shall come to an end; and  

b) if the company does not make a fresh contract within a limited time, either of the parties may 
rescind the contract. 

 

Conclusion:  

a) the promoters in the first case will be liable to the suppliers of furniture. There was no fresh 
contract entered into with the suppliers by the company. Therefore, promoters continue to be held 
liable in this case for the reasons given above.       

b) in the second case obviously the liability of promoters comes to an end provided the fresh 
contract was entered into on the same terms as that of pre-incorporation contract. 
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Q.No.4. Sunrise Limited submitted the documents for incorporation on 5th October, 2006. It was 
incorporated and certificate of incorporation of the company was issued by the Registrar on 20th 
October, 2006. The company on 14th October, 2006 entered into a contract which created its 
contractual liabilities. The company denies the said liability on the ground that company is not bound 
by the contract entered into prior to issuing of certificate of incorporation. Decide under the provisions 
of the Companies Act, 2013, whether the company can be exempted from the said contractual 
liability. 
 
Facts of the Case: Sunrise Limited submitted the documents for incorporation on 5th October, 2006 
and on 14th October, 2006 entered into a contract which created its contractual liabilities but COI 
issued by registrar on 20th October, 2006. 
 

Provision and Analysis: Section 9 of the Companies Act, 2013 states that from the date of 
incorporation mentioned in the certificate of incorporation the legal entity of the company comes into 
existence and it becomes capable of exercising all the functions of an incorporated company under 
the Act as also becomes capable of entering into contracts and sue and be sued in its name. Hence, 
before its incorporation a company does not exist. Being nonexistent in can neither act in its own 
behalf nor expressly or implicitly appoint agents to act on its behalf. Hence, any contract entered into 
in the name of the company (as is the case in the question), becomes void ab initio as there are no 
two parties to the contract, one party does not exist. 
 

Hence, a company even after incorporation cannot ratify a contract entered into before its 
incorporation as a void contract cannot be ratified under the Indian Contract Act, 1872. 

Normally, the correct procedure will be for the promoters to enter into any pre incorporation contract 
in their personal names and after the company is formed, to enter into a fresh contract in the name of 
the company on the same terms and conditions. However, this will depend on the other contracting 
parties if they wish to enter into such contracts. 
 

No contracts can bind a company before it becomes capable of contracting after incorporation. 
Two consenting parties are necessary to a contract, whereas the company before incorporation is a 
non-entity [Kelner v. Baxter 1866]. 
 
Conclusion: Hence, in the given case the company is well within its rights to deny any liability under 
the contract which is void. 
 

However, in evaluating the liability of companies in pre incorporated contracts the provisions of 
section 70 of the Indian Contract Act, 1872 must be considered. Section 70 of the Indian Contract 
Act, 1872 clearly states that where a person lawfully does anything for another person, or delivers 
anything to him, without intending to do so gratuitously, and such other person enjoys the benefit 
thereof, the latter is bound to make compensation to the former in respect of, or to restore, the thing 
so done or delivered. 
 

Q.No.5. Mars Ltd. was in the process of incorporation. Promoters of the company signed an 
agreement for the purchase of certain furniture for the company and payment was to be made to the 
suppliers of furniture by the company after incorporation. The company was incorporated and the 
furniture was used by it. Shortly after incorporation, the company went into liquidation and the debt 
could not he paid by the company for the purchase of above furniture. As a result suppliers sued the 
promoters of the company for the recovery of money. 
Examine whether promoters can he held liable for payment under the following situations: 
(i) When the company has already adopted the contract after incorporation?’ 
(ii) When the company makes a fresh contract with the suppliers in terms of pre incorporation 
contract? 

 

A company cannot enter into contracts before incorporation. Since the company does not exist before 
its incorporation it cannot also either expressly or impliedly appoints any agents on its behalf. Such 
pre incorporation contracts are void and being void cannot be ratified on incorporation. 
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The only option available to the company is to enter into a fresh contract on the same terms after 
incorporation if it wants to go ahead with the contract. 
Further, under the principle of constructive notice every person entering into a contract with a 
company is presumed to have knowledge of its documents such as the Memorandum, Articles and 
resolutions passed by members as these are public documents available for scrutiny at the registered 
office of a company. Hence, a person who enters into a pre incorporation contract with the promoters 
does so at his own peril. 
 
(i) The promoters will not be held personally liable unless they are guilty of fraud. In the present case 
the promoters have not been guilty of any concealment of information or deliberate misrepresentation 
of facts. It was clearly agreed with the suppliers of the furniture that the payment will be made by the 
company after its incorporation. Hence, the promoters cannot be held liable for the payment. 
 
However, as the company has used the furniture it will be bound to compensate the supplier under 
section 70 of the Indian Contract Act, 1872 which clearly states that where a person lawfully does 
anything for another person, or delivers anything to him, without intending to do so gratuitously, and 
such other person enjoys the benefit thereof, the latter is bound to make compensation to the former 
in respect of, or to restore, the thing so done or delivered. 
 
Therefore, the company will be liable to compensate the supplier for the use of the furniture and 
restore the same to the supplier. 
 
(ii) However, in case the company can, if it desires, enter into a new contract, after its incorporation 
with the other party on the same terms and conditions. Such new contract will be legally enforceable 
on all parties concerned. Therefore, under the second scenario where the company has entered into 
a fresh contract with the suppliers of the furniture a legally enforceable contract has come into 
existence and the company will be liable. As the company has gone into liquidation the supplier of the 
furniture will rank pari passu with the other unsecured creditors in the realisation of their dues. 
 

Q.No.6. Though six out of seven signatures to the Memorandum of Association of a company were 
forged, the company was registered and the Certificate of Incorporation was issued. Can the 
registration of the company be challenged subsequently on the ground of forged signatures? (Or) 
The Memorandum of Association of a company was signed by two adult members and by a guardian 
of the other five minor members, the guardian signing separately for each minor member. The 
Registrar registered the company and issued under his hand a Certificate of Incorporation. The 
plaintiff contended that (a) conditions of registration were not duly complied with, and (b) that there 
were no seven subscribers to the Memorandum. Will the Court uphold his contention? 

 

Yes, (being a fundamental right under the Constitution of India to go for legal proceedings) the 
registration of the company can be challenged but it will not in any way affect or cancel the 
registration of the company and the Memorandum and Articles. 
 
Section 10 (1) of the Companies Act, 2013 states that subject to the provisions of the Act, the 
Memorandum and Articles shall, when registered, bind the company and the members thereof, to the 
same extent as if they respectively had been signed by the company and by each member, and 
contained covenants on its and his part to observe all the provisions of the Memorandum and of the 
Articles. 

 

THE END 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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4. MEMORANDUM & ARTICLES OF ASSOCIATION 
 

Topic wise analysis of Past Exam papers of IPCC 
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1.  B - - - - - - - - - - - - - - - - - 1 - - 

2.  B - - - - - - - - - - - - - - - - - - - - 

3.  A - 5 5 - - - - - 5 5 - - - - - - - - - - 

4.  A - - - 5 - - 5 - - - - - - 8 - - - 8 - - 

5.  A 5 - - 5 - - - - - - - - - - - 8 - - - - 

6.  C - - - - - - - - - - - - - - - - - - - - 

7.  C - - - - - - - - - - - - - - - - - - - - 

8.  C - - - - - - - - - - - - - - - - - - - - 

9.  A 5 - - - - - - - 1 - - - - - - - - - - - 

10.  A - - - - - - - - - 1 - - - - - - - - 8 - 

11.  C - - - - - - - - - - - - - - - - - - - - 

12.  C - - - - - - - 5 - - - - - - - - 5 - - - 

13.  B - - - - - - - - - - - - - - - - - - - - 

14.  A - - - - - - - - - - - - - - 8 - - - - - 

15.  A - - - - 5 - - 1 - - - - - - - - - - - - 

16.  B - - - - - - - - - - - - - - - - - - - - 

 

Q.No.1. Write about Memorandum of Association and its clauses/contents.               (N 13 – 1M) 

 
It is the Charter (Constitution) of the company and defines its raison d'etre i.e. reason for existence. 
 
Memorandum [Sec 2(56) of Companies Act, 2013]- means the memorandum of association of a 
company as originally framed or as altered from time to time in pursuance of any previous company 
law or of this Act. 
 
Objects of it: 

a. The intending shareholders / loan providers who wish to invest in the shares/provide loans, can 
know the purpose for which the funds are going to be used. 

b. The persons dealing with the company can know whether the contractual relation they wish to 
enter with the company is within its corporate objects. 

 
Form: MOA should be in any of the forms prescribed in Schedule I to Companies Act or in a form as 
near thereto. 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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Type of Company  Form specified  

Memorandum of association of a company limited by shares Table A 
Memorandum of association of a company limited by guarantee and not 
having a share capital 

Table B 

Memorandum of association of a company limited by guarantee and 
having a share capital 

Table C 

Memorandum of association of an unlimited company and not having 
share capital 

Table D 

Memorandum of association of an unlimited company and having share 
capital 

Table E 

  
Requirements of MOA (Sec 7 of the Companies Act, 2013): The Memorandum shall - 

•  be printed, 

•  be divided into paragraphs and numbered consecutively, 

•  be signed by each subscriber to memorandum; and 

•  include the name of at least 1 witness who shall attest the signature of the subscribers.  
 
Importance of Memorandum: 

•  No company can be registered without a memorandum. It is one of the main documents that are 
required to be filed with the registrar at the time of registration of the company. 

•  Memorandum is a document containing vital details about the company.  

•  It is the most important document with regard to incorporation of the company. 

•  This is the most fundamental document of the company specifying the most important information 
relating to the company.  

•  Therefore, memorandum is also called as the charter of the company. 

•  A memorandum is a public document under Section 399 of the Companies Act, 2013. 
Consequently, every person entering into a contract with the company is presumed to have the 
knowledge of the conditions contained therein. 

 

CONTENTS OF MEMORANDUM OF ASSOCIATION - SEC. 4 of the Companies Act, 2013 
 
There are 6 clauses in MOA. These are discussed in detailed below: 
 

NAME CLAUSE 
 
Name is a very important asset and identity of the company. A company can, subject to the following 
rules, select any suitable name: 
 
1. Applying for the name of the company: The name stated in the memorandum shall not: 

a. be identical with or resemble too nearly to the name of an existing company registered under 
this Act or any previous company law; or 

b. be such that its use by the company— 

i. will constitute an offence under any law for the time being in force; or 

ii. is undesirable in the opinion of the Central Government. 
 

2. Registration of name of the company: Without effecting the above provisions, a company shall not 
be registered with a name which contains: 
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a. any word or expression which is likely to give the impression that the company is in any way 
connected with, or having the patronage of, the Central Government, any State Government, 
or any local authority, corporation or body constituted by the Central Government or any State 
Government under any law for the time being in force; or 

b. such word or expression, as may be prescribed,  unless the previous approval of the Central 
Government has been obtained for the use of any such word or expression. 

 
Labeling of company: Every company shall: 

•  paint or affix its name, and the address of its registered office, and keep the same painted or 
affixed, on the outside of every office or place in which its business is carried on, in a 
conspicuous position, in legible letters, and if the characters employed are not those of the 
language/s in general use in that locality, then also in the characters of that language/s. 

•  have its name engraved in legible characters on its seal; 

•  get its name, address of its registered office and the Corporate Identity Number along with 
telephone number, fax number, if any, e-mail and website addresses, if any, printed in all its 
business letters, billheads, letter papers and in all its notices and other official publications; and 

•  have its name printed on hundies, promissory notes, bills of exchange and such other 
documents as may be prescribed. 

 
3. Injunction if identical name is adopted: If a new company gets registered with a name which is 

identical / which resembles the name of an existing company then the existing company can 
apply to the CG for stopping the new company from using such name.  
 

(This is so because the name of a company is part of its business reputation and no other 
company can be registered with the same name of already existing company as it is intended to 
deceive or to mislead the public.) 
 

4. Limited or Private Limited: In case of a Public company the word “Limited” and in case of a 
Private company the words “Private Limited” shall be the last words of the name of the company 
(This clause is not applicable on the companies formed under section 8 of the Co’s, Act 2013). 
Every company incorporated as a ‘Nidhi’ shall have the last word ‘Nidhi Limited’ as part of its 
name. 

 
5. In case of OPC: The words ‘‘One Person Company’’ shall be mentioned in brackets below the 

name of such company, wherever its name is printed, affixed or engraved. 
 

Now all the companies are allotted a Corporate Identity Number (CIN) in addition to the name. 
 

REGISTERED OFFICE (R.O.) / SITUATION CLAUSE / LOCATION CLAUSE 
 

According to Section 12 (2) of the Act, every company shall furnish to the registrar a verification of its 
registered office within a period of 30 days of its incorporation in such manner as may be prescribed. 
 
Significance of Registered Office: The importance of the registered office of a company is clearly 
established in two sections of the Companies Act, 2013: 
 
a. For commencement of business etc.: Section 11(1)(b) states that a company having share 

capital shall not commence business or exercise any borrowing powers unless it has filed with the 
registrar a verification of its registered office as required by section 12(2). 
 

b. Receiving of notices etc.: Section 12 (1) states that a company shall, on and from the 15th day 
of its incorporation and at every time thereafter, have a registered office capable of receiving and 
acknowledging all communications and notices addressed to it. 
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Other points: 

c. It serves as the location where:  

1. necessary documents may be served upon, or deposited;  

2. notices, letters, etc., may be issued ;  

3. inspection may be done, and  

4. communication may be made. 

d. The domicile and the nationality of a company is determined by the place of its registered office.  

e. This is also important for determining the jurisdiction of the Court governing it. 

f. Notice of the situation of the registered office and of every change therein must be sent to the 
Registrar within 30 days of the date of incorporation and the date of change. 

 
Requirements of the Companies Act: Section 12(3) further requires every company to: 

a) Paint or affix its name and address of its registered office, and keep the same painted and affixed, 
on the outside of every office or place in which its business is carried on.  

b) Such display must be in a conspicuous position, in legible letters in characters and letters of the 
local language in addition to any other language (if chosen by the company). 

c) Get its name, address of its registered office and the corporate identity number and other details, 
on all its business letters, bill heads, notices and other official publications. 

 

OBJECTS CLAUSE 
 

This clause contains the objects to be achieved by the company. 
 

1. Importance:  It is the most important clause in MOA for the following reasons 

a. Object clause sets the boundary within which the company must operate. 

b. Company cannot undertake any activity which is not specified in its object clause.  
 

2. Restrictions on selection of object: The promoters may choose any objects for the company. 
However, there are 2 restrictions on the selection of objects for a company: 

a. The objects should not include anything which is illegal or against to public interest. E.g.: 
Gambling can’t be the object of a company because it is prohibited by the laws of the country.  

b. Objects can’t be against to the companies act, 2013. 
 
3. Purpose:  

a. Members/creditors can know the purpose to which their money can be applied. 

b. Persons dealing with the company can know the extent of the company’s powers from it. 
 

So, they can feel protected. 
 
4. What to be stated?:  

•  The objects for which the company is proposed to be incorporated and any matter considered 
necessary in furtherance thereof [Sec 4(1)(c) of the Companies Act, 2013]. 

•  Powers limited to: The powers of the company are limited to:  

a. Power expressly given by the memorandum (Called as “Express powers”) and 

b. Power to do all that is reasonably necessary for attaining its objects. (Called as “Implied 
powers”). 
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Evans vs. Burner: (Case for implied power) 

a. Facts of the case: A company engaged in manufacturing of chemicals, proposed to donate 
a big sum of money for some scientific research, related to the company’s business. 

b. Petition: A shareholder objected it on the ground that it was beyond the powers of the 
company. 

c. Decision: It was held that the proposal was incidental to the company’s objects. 
 

5. Act to override memorandum, articles , etc. According to section 6 of the Companies Act, 
2013, the provisions of this Act shall have overriding effect on provisions contained in 
memorandum or articles or in an agreement or in resolution passed by the company in the 
general meeting or by its board of directors, whether they are registered, executed or passed 
before or after the commencement of this Act. 
 

Any provision contained in any of the above mentioned document, shall be void, to the extent to 
which it is inconsistent to the provisions of this Act. 

 

LIABILITY CLAUSE 
 
Liability clause in the memorandum tells the limits to the liability of members. It can be limited in either 
of the two ways: 

1. Co. Limited by Shares: It is limited to the amount remaining unpaid on shares held by a 
shareholder or 

2. Guarantee Company: 

a. Guarantee co. without share capital - To the extent of guarantee. 

b. Guarantee co. with share capital - To the extent of guarantee + unpaid value of shares. 
 

Unlimited Company:  

•  Liability clause is not mandatory for every company. Only a company in which the liability of 
members is limited (i.e. limited company) must have a liability clause. 

•  This clause is entirely omitted from the Memorandum in case of unlimited liability companies. In 
fact, the absence of this clause means that the liability of its members is unlimited. 

 

CAPITAL CLAUSE 
 

a. The capital clause states- 

� the number of shares; 

� the nominal value of each share; and  

� the total capital with which the company is to be registered and  

� the number of shares which the subscribers to the memorandum agree to subscribe which 
shall not be less than one share; and 

� the number of shares each subscriber to the memorandum intends to take, indicated opposite 
his name; 

� in the case of OPC, the name of the person who, in the event of death of the subscriber, shall 
become the member of the company. 

b. It is upto the promoters, to decide the amount of capital that will be necessary for the company. 
Such capital is called “Nominal” or “Authorised” or “Registered” capital.  

c. Stamp duty and Registration fee payable is determined on the basis of authorised capital. 

d. There is no maximum limit to the amount of authorised capital with which a company can be 
incorporated. The amount of authorised capital should be sufficiently high so that further issue of 
shares may easily be done to finance the expanding business.  
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e. In this clause it is optional for a company to state the division of the authorised capital into 

different classes of shares, if any, and the rights of various classes of shareholders. 

f. Company having no share capital is not required to have the capital clause in its memorandum. 

g. Effect of Capital Clause: Company cannot issue more shares than the authorised for time being 
by MOA. 

   

ASSOCIATION / SUBSRIPTION CLAUSE 

a. The memorandum shall be signed by at least 2 and 7 subscribers in case of private & public 
companies respectively.  

b. The signature of each subscriber shall be attested by at least 1 witness who cannot be any of the 
other subscribers.  

c. Each subscriber has to take at least one share.  
 
Effect of subscription to Memorandum: 

•  Every subscriber is deemed to be a member as from the date of incorporation. After incorporation, 
his name is entered in the register of members (Sec.2(55)(ii) of Companies Act, 2013). 

•  After incorporation, a subscriber cannot repudiate his liability to take and pay for the shares 
subscribed by him, even on the ground of misrepresentation. 

     
Note: 

a. Statutory corporations need not have MOA. 

b. Additional clauses: If memorandum contains any other clauses, these are not treated as 
clauses in MOA. They can be altered in the same way as any part of AOA can be altered. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO.1, 2, 3 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.2. Explain about “Alteration of Memorandum of Association”.  

 
Meaning of Alteration [Sec 2(3) of companies Act, 2013] - Alter or Alteration - includes the making 
of additions, omissions and substitutions. 
 
As per Sec 13(1) of the Companies Act, 2013 a Company may alter the provisions of its 
memorandum with the approval of the members by a special resolution and after complying with the 
procedure specified in this section, alter the provisions of its memorandum. 
 
The memorandum of association of a company may be altered in the following respects: 

•  By changing its name [Sec 13(2)] 

•  By altering it in regard to the state in which the registered office is to be situated [Sec 13(4) & (7)] 

•  By altering its objects [Sec 13(1) & (9)] 

•  By altering its share capital [Sec 61] 

•  By reorganizing its share capital [Sec 203 to 237[ 

•  By reducing its capital [Sec 66]  
 
In other cases: The provisions or conditions of the memorandum of association relating to the name 
clause, registered office clause, the objects clause, limited liability clause, subscribers share clause 
as provided in Sec 4 or any other specific provisions contained therein, can be altered by following 
the prescribed procedure laid down in the Act. 
 
Only member have a right to participate in the divisible profits of the company [Sec 13(11)]: In 
the case of a company limited by guarantee and not having a share capital, any alteration of the 
memorandum made in order to give or has effect of giving any person (except member) a right to 
participate in the divisible profits of the company otherwise than as a member, shall be void. 
 

Q.No.3. State the procedure for alteration of “Name Clause” of MOA? 

 
Situation 1: Change of name (voluntarily) - (Sec 13 of the Companies Act, 2013) 
 

By S.R. and approval of C.G   

a. A company may change its name by passing a Special Resolution and with the approval of the 
Central Government  

b. The availability of the desired name is to be obtained from ROC by filing an application alongwith 
the prescribed fees (e-Form INC-1).  

c. But a change of name on the conversion of a Private company into a Public company does not 
require the approval of the C.G. 

d. The change of name shall not be allowed to a company which has defaulted in filing its annual 
returns or financial statements or any document due for filing with the Registrar or which has 
defaulted in repayment of matured deposits or debentures or interest on deposits or debentures 
[The Companies (Incorporation) Rules, 2014]. 

e. Filing with Registrar (Sec 13(6) of Companies Act, 2013): A company shall, in relation to any 
alteration of its memorandum, file with the Registrar— 

•  the special resolution passed by the company; 

•  the approval of the Central Government. 
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f. Fresh COI (Sec 13(3) of Companies Act, 2013):  

•  The documents are required to be filed with the Registrar, who will then register the new name 
in place of the old name of the company and issue a fresh certificate of incorporation in the 
new name. 

•  The new name will be effective only on and from the date of issue of the new certificate of 
incorporation by the Registrar as above. 

 
Situation 2: Rectification of name of company (Compulsory) (Sec 16 of the Companies Act, 
2013):  
 
1. If, through inadvertence or otherwise, a company on its first registration or on its registration by a 

new name, is registered by a name which: 
 

Case A – Resembles name of existing company:  

•  In the opinion of the Central Government, is identical with or too nearly resembles the name by 
which a company in existence  

•  It may direct the company to change its name and the company shall change its name or new 
name, as the case may be,  

•  Within a period of 3 months from the issue of such direction, the company  shall change the 
name after adopting an ordinary resolution for the purpose; 

 
Case B – Resembles name of existing trade mark: 

•  On an application by a registered proprietor of a trade mark that the name is identical with or 
too nearly resembles to a registered trade mark to the CG within 3 years of incorporation or 
registration or change of name of the company, whether under this Act or any previous 
company law.  

•  In the opinion of the Central Government, is identical with or too nearly resembles to an 
existing trade mark, it may direct the company to change its name and the company shall 
change its name or new name, as the case may be, within a period of 6 months from the issue 
of such direction, after adopting an ordinary resolution for the purpose. 

 
2. Notice to registrar: The company shall within a period of 15 days from the date of such change, 

give notice of the change to the Registrar along with the order of the CG, who shall carry out 
necessary changes in the certificate of incorporation and the memorandum. 

 
3. Default: The Company shall be punishable with fine of 1,000 rupees for every day during which 

the default continues and every officer who is in default shall be punishable with fine which shall 
not be less than 5,000 rupees but which may extend to 1 lakh rupees. 

 
Disclosure of former name: Where a company has changed its name/s during the last two years, it 
shall paint or affix or print, along with its name, the former name or names so changed during the last 
two years. 
 
Similar Question: The Directors of “Sunrise Computers Ltd” desire to change the company’s name 
to “Royal Computers Ltd” and seek your advice. Explain the procedure to be followed, for the said 
purpose, under the companies Act, 2013?                                         (M 03, 06, 09 – 5M) 
 

Ans: Refer the above answer.  
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.4, 5, 6, 7 
 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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Q.No.4. State the procedure for alteration of “Registered Office Clause” of MOA?    (N,13 – 8M) 

 

CHANGE OF REGISTERED OFFICE  
 

 
 

The Registered Office of the company may be: 
 

Case A: Within the state (Sec 12 of the Companies Act, 2013)  

a. From one place to another place within the same city, town or village. 

b. From one city, town or village to another city, town or village within the same state but within the 
jurisdiction of same RoC. 

c. From one city, town or village to another city, town or village within the same state but involves 
change in jurisdiction of one ROC to another within the same state. 

 
Case B: From one state to another state (Sec 13 of the Companies Act, 2013). 
 
Procedure for Case A - Sec 12 of the Companies Act, 2013: 
 
1. In case of (A) (a) above:  

a. Need to obtain the approval of BOD and  

b. Notice of change to registrar: Notice of every change of the situation of the registered office, 
verified in the manner prescribed, after the date of incorporation of the company, shall be 
given to the Registrar within 15 days of the change, who shall record the same. 

 

2. In case of (A) (b) above: 

a. Convene a General Meeting of the share holders and pass a special resolution. 

b. Notice of change to registrar: Notice of every change of the situation of the registered office, 
verified in the manner prescribed (Form MGT.14), after the date of incorporation of the 
company, shall be given to the Registrar within 15 days of the change, who shall record the 
same. 

 

3. In case of (A)(c) above:  

a. Convene a General Meeting of the share holders and pass a special resolution. 

b. Change of registered office outside the jurisdiction of registrar: Where a company 
changes the place of its registered office from the jurisdiction of one Registrar to the 
jurisdiction of another Registrar within the same State, then such change is to confirmed by 
the Regional Director on an application made by the company. 

c. Communication and filing of confirmation: The confirmation of change of registered office 
from jurisdiction of one registrar to another registrar within the same state ,shall be – 

Within the 
same town 

Different City but within the state Different 
State 

•  SR 
•  C.G. Approval 

Different Jurisdiction of RoC 
(Maharasthra- Mumbai to 
Pune, Tamilnadu- Chennai to 
Coimbatore) 
•  SR 
•  Permission of Regional 

Director 

Same 
Jurisdiction 

of ROC 
  

Special 
Resolution 

Board 
Resolution 
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•  communicated within 30 days from the date of receipt of application by the Regional 

Director to the company, and 

•  the company shall file the confirmation with the Registrar within a period of 60 days of the 
date of confirmation who shall register the same, and 

•  certify the registration within a period of 30 days from the date of filing of such confirmation. 

d. Conclusive evidence: The certificate shall be the conclusive evidence that all requirements 
of the act have been complied with and from now onwards the MOA as altered will be 
effective. 

 

In case of default: If any default is made in complying with the requirements of this section, the 
company and every officer who is in default shall be liable to a penalty of 1,000 rupees for every day 
during which the default continues but not exceeding 1 lakh rupees. 
 
Procedure for Case B (Sec 13 of the Companies Act, 2013): 

a. The alteration of the memorandum relating to the place of the registered office from one State to 
another shall not have any effect unless it is approved by the Central Government on an 
application in such form and manner as may be prescribed. 

b. The Central Government shall dispose of the application within a period of 60 days and  

c. Before passing its order may satisfy itself that -   

•  the alteration has the consent of the creditors, debenture-holders and other persons concerned 
with the company, or 

•  the sufficient provision has been made by the company either for the due discharge of all its 
debts and obligations, or 

•  adequate security has been provided for such discharge. 
 

d. A certified copy of the order of the Central Government approving the alteration shall be filed by 
the company with the Registrar of each of the States within such time and in such manner as may 
be prescribed, who shall register the same, and the Registrar of the State where the registered 
office is being shifted to, shall issue a fresh certificate of incorporation indicating the alteration. 

 

Note:  

1. Can the State Government prevent a company to shift its registered office on the grounds of loss 
of revenue & employment?  

In MINERVA MILLS LTD. VS. GOVERNMENT OF MAHARASHTRA, the court (of course now it is 
CG) refused the contention of the State on the ground of loss of revenue. 

2. Recently in order to simplify the procedures and cut timelines, the power to confirm the change in 
RO has been delegated to the respective ROC under whose jurisdiction the registered office of 
the company is situated.(w.e.f. 24th Sep. 2011) 

 

Similar Questions: 

1. What is the importance of registered office of a company? State the procedure for shifting of 
registered office of the company from one state to another under the provisions of the companies 
Act, 2013.                                                                  (M 00, N 11 – 8M) 

 
Ans: Importance of registered office – Q.No. 1 “Registered Office clause” 

Procedure for shifting of registered office - Refer the above answer. 
  
2. Change of Registered Office of Company from one place to another within a State requires 

confirmation by the Central Government. Comment 
 

Ans: Incorrect. The change in registered office from one town to another within the same state 
must be approved by a special resolution of the company. 
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Where a company changes the place of its registered office from the jurisdiction of one Registrar 
to the jurisdiction of another Registrar within the same State, there such change is to confirmed 
by the Regional Director on an application made by the company. 

3. M/s ABC Ltd. a company registered in the State of West Bengal desires to shift its registered 
office to some other place in the same State. 

 

Would it make a difference, if the Registered Office is transferred from the Jurisdiction of one 
Registrar of Companies to the jurisdiction of another Registrar of Companies within the same State? 

 

Ans: Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.8, 9, 10 
 

Q.No.5. What is the procedure for alteration of “Objects” clause of a Company?  
                                                                                                (M 01 – 12M, M 04 – 5M, N 12 – 8M) 

 

The objects clause is the most important clause in the Memorandum of Association. The Companies 
Act, 2013 has made alteration of the memorandum simpler and more flexible. 

Procedure for Alteration:  

a. Company may, by a special resolution any after complying with the provisions of section 13, alter 
the provisions of its Memorandum [Sec 13(1)].  

b. Filie a copy of Special Resolution with the Registrar [Sec 13(6)] 

c. The Registrar shall register any alteration to the Memorandum with respect to the objects of the 
company and certify the registration within a period of 30 days from the date of filing of the special 
resolution by the company [Sec 13(9)].  

d. No alteration in the Memorandum shall take effect unless it has been registered with the Registrar 
as above [Sec 13(10)]. 

 

Change of objects for which money raised through prospectus [Sec 13(8)]: A company, which 
has raised money from public through prospectus and still has any unutilised amount out of the 
money so raised, shall not change its objects for which it raised the money through prospectus unless 
a special resolution through postal ballot is passed by the company and— 

a. The details, in respect of such resolution shall also be published in the newspapers (one in 
English and one in vernacular language) which is in circulation at the place where the registered 
office of the company is situated and shall also be placed on the website of the company, if any, 
indicating therein the justification for such change; 

b. The dissenting shareholders shall be given an opportunity to exit by the promoters and 
shareholders having control in accordance with regulations to be specified by the Securities and 
Exchange Board. 

 

Q) A company was started with the object of building ‘A mall with shops’. The building was destroyed 
by fire and the company wanted to alter the objects clause in the memorandum by substituting the 
words ‘A mall with shops’ with the words “Shops, Residential buildings and Warehouses for letting 
purposes.’ Will this alteration of the memorandum for the purpose be permissible? Decide referring to 
the provisions of the Companies Act, 2013. 
 

Ans: Alteration of objects: Under section 13 (1) of the Companies Act, 2013 the alteration to the 
Memorandum is permissible now without restriction and only with the approval of members through a 
special resolution duly registered with the Registrar. Hence, the proposed alteration is permissible. 
 
Q) XYZ Ltd., intends to start a new additional business which has no relation to the existing business. 
State whether it can do so under the provision of the Companies Act, 2013. 
 

Ans: Yes, as per the provision laid down in Section 13 (8) and (9) of the Companies Act, 2013. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.11, 12, 13 
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Q.No.6. State the procedure for alteration of “Liability Clause” of MOA?  

 
Change of liability clause of memorandum: 

1. For alteration of Liability of members of the company consent of members by way of special 
resolution is required [Sec 13(1) of the Companies Act, 2013]. 

2. The company is required to file special resolution passed by shareholders for alteration of 
memorandum of association with the Registrar of Companies [section 13(6) of the Companies 
Act, 2013]. 

3. It shall make appropriate alteration in MOA and AOA. 

4. But it does not affect any debts, liabilities etc. incurred before alteration.  
 
Unlimited company to provide for reserve share capital on conversion into limited company- 
As per Section 65 of the Companies Act, 2013 an unlimited company having a share capital may, by 
a resolution, for registration as a limited company do either or both of the following things— 

a. Increase the nominal amount of its share capital by increasing the nominal amount of each of its 
shares, but that no part of the increased capital shall be capable of being called up except in the 
event and for the purposes of the company being wound up; 

b. by providing that a specified portion of its uncalled share capital shall not be capable of being 
called up except in the event and for the company being wound up. 

 
If any default is made in complying with the order of the Tribunal under this section, the company 
shall be punishable with fine which shall not be less than 1 lakh rupees but which may extend to 5 
lakh rupees and every officer of the company who is in default shall be punishable with imprisonment 
for a term which may extend to 1 year or with fine which shall not be less than 1 lakh rupees but 
which may extend to 3 lakh rupees, or with both. 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.7. State the procedure for alteration of “Capital Clause” of MOA? (Sec.61 of the 
Companies Act, 2013) 

 
Power of Limited Company to alter its share Capital [Sec. 61]: 
 

1. A limited company having a share capital may, if so authorized by its articles, alter its 
memorandum in its general meeting to— 

a. increase its authorized share capital by such amount as it thinks expedient; 

b. consolidate and divide all or any of its share capital into shares of a larger amount than its 
existing shares: 

 

Provided that no consolidation and division which results in changes in the voting percentage 
of shareholders shall take effect unless it is approved by the Tribunal on an application made 
in the prescribed manner; 

c. convert all or any of its fully paid-up shares into stock, and reconvert that stock into fully paid-
up shares of any denomination; 

d. sub-divide its shares, or any of them, into shares of smaller amount than is fixed by the 
memorandum, so, however, that in the sub-division the proportion between the amount paid 
and the amount, if any, unpaid on each reduced share shall be the same as it was in the case 
of the share from which the reduced share is derived; 

e. cancel shares which, at the date of the passing of the resolution in that behalf, have not been 
taken or agreed to be taken by any person, and diminish the amount of its share capital by the 
amount of the shares so cancelled. 

 

2. The cancellation of shares under sub-section (1) shall not be deemed to be a reduction of share 
capital. 

 

Note: The question of Change of Association clause will not arise. 
 

Q.No.8. What is the procedure for conversion of a company from one “class of company” to 
another class?                                                 (For student self study) 

 
According to Section 18 of the Companies Act, 2013, a company may convert itself in some other 
class of company by altering its ,memorandum and articles of association. Following is the law with 
respect to the conversion of the companies already registered. 

1. By alteration of memorandum and articles: A company of any class registered under this Act 
may convert itself as a company of other class under this Act by alteration of memorandum and 
articles of the company in accordance with the provisions of Chapter II (Incorporation of company 
and matters incidental thereto). 

2. File an application to the Registrar: Wherever such conversion of companies is required to be 
done, the company shall file an application to the Registrar, who shall after satisfying himself that 
the provisions applicable for registration of companies have been complied with, close the former 
registration of the company. 

3. Issue a certificate of incorporation: After registering the required documents, issue a certificate 
of incorporation in the same manner as its first registration. 

4. No effect on the debts, liabilities etc.incurred before conversion: The registration of a 
company under this section shall not affect any debts, liabilities, obligations or contracts incurred 
or entered into, by or on behalf of the company before conversion and such debts, liabilities, 
obligations and contracts may be enforced in the manner as if such registration had not been 
done. 
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Q.No.9. What is Articles of association of a company? Also state the contents and formats of 
the AOA of different Companies.                                                        (N 98 – 12M) 

 
Meaning:  

•  The articles of association of a company are its rules and regulations, which are framed to manage 
its internal affairs. 

•  Just as the memorandum contains the fundamental conditions upon which along the company is 
allowed to be incorporated, so also the articles are the internal regulations of the company 
(Guiness vs. Land Corporation of Ireland) 

 
Definition - Sec. 2(5) of Companies Act, 2013: means the articles of association of a company as 
originally framed or as altered from time to time or applied in pursuance of any previous company law 
or of this Act. 
 
Functions of the articles: These general functions of the articles have been aptly summed up by 
Lord Cairns in Ashbury Carriage Co. vs. Riches as follows:  

•  The articles play a part subsidiary to memorandum of association.  

•  They accept the memorandum as the charter of incorporation, and so accepting it the articles 
proceed to define the duties, the rights and powers of the governing body as between themselves 
and the company and  

•  the mode and form in which the business of the company is to be carried on, and  

•  the mode and form in which changes in the internal regulation of the company may from time to 
time be made. 

 
Significance of Articles: 

•  Object of Memorandum is to state the purposes for which the company has been established, while 
the Articles provide the manner in which the objects are to be carried out. 

•  The document containing the Articles of Association of a company is a business document, hence 
it has to be construed strictly. It regulates the domestic management of a company and creates 
certain rights and obligations between the members and the company [S.S. Rajkumar Vs. Perfect 
Castings Pvt. Ltd).  

•  The Articles of Association are in fact the bye-laws of the company according to which director and 
other officers are required to perform their functions as regards the management of the company. 

 
Contents and model of articles of association [Section 5 of the Companies Act, 2013]: The 
section lays the following law: 

1. Contains regulations: The articles of a company shall contain the regulations for management 
of the company. 

2. Inclusion of matters: The articles shall also contain such matters, as are prescribed under the 
rules. However, a company may also include such additional matters in its articles as may be 
considered necessary for its management. 

3. Contain provisions for entrenchment: The articles may contain provisions for entrenchment (to 
protect something) to the effect that specified provisions of the articles may be altered only if 
conditions or procedures as that are more restrictive than those applicable in the case of a special 
resolution, are met or complied with. 

4. Manner of inclusion of the entrenchment provision: The provisions for entrenchment shall 
only be made either on formation of a company, or by an amendment in the articles agreed to by 
all the members of the company in the case of a private company and by a special resolution in 
the case of a public company. 
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5. Notice to the registrar of the entrenchment provision: Where the articles contain provisions 
for entrenchment, whether made on formation or by amendment, the company shall give notice to 
the Registrar of such provisions in such form and manner as may be prescribed. 

6. Forms of articles: The articles of a company shall be in respective forms specified in Tables, F, 
G, H, I and J in Schedule I as may be applicable to such company. 

7. Model articles: A company may adopt all or any of the regulations contained in the model articles 
applicable to such company. 

8. Company registered after the commencement of this Act: In case of any company, which is 
registered after the commencement of this Act, in so far as the registered articles of such 
company do not exclude or modify the regulations contained in the model articles applicable to 
such company, those regulations shall, so far as applicable, be the regulations of that company in 
the same manner and to the extent as if they were contained in the duly registered articles of the 
company. 

9. Section not apply on company registered under any previous company law : Nothing in this 
section shall apply to the articles of a company registered under any previous company law, 
unless amended under this Act. 

 
Form of Articles of Association: 
 

Type of company Form of AOA 

Public company limited by shares (Also called no article company) Table F  

Company limited by guarantee and having share capital. Table G  

Company limited by guarantee and not having share capital. Table H 

Company with unlimited liability and having share capital Table I 

Company with unlimited liability and not having share capital Table J 
 

Copies of memorandum, articles, etc., to be given to members: 
According to section 17 of the Comapanies Act, 2013 every company on being so requested by a 
member, shall send copies of the following documents within 7 days of the request on the payment of 
fees- 

a. The memorandum; 

b. The articles; and 

c. Every agreement and every resolution referred in section 117(Resolutions and agreements to be 
filed), if and in so far as they have not been embodied in the memorandum or articles. 

 
In case of default, the company and every officer who is in default shall be liable for each default, to a 
penalty of one thousand rupees for each day during which such default continues or one lakh rupees, 
whichever is less. 
 

Q.No.10. State the procedure and limitations as regard to the alteration of the AOA. (Or) A 
company does not have unlimited powers to alter its AOA.   (N 02 - 5M,N 09 – 1M, M 14 – 8M)  

 
Alteration of Articles [Section 14 of the Companies Act, 2013]: Section 14 of the Companies Act, 
2013 vests companies with power to alter or add to its articles. The law with respect to alteration of 
articles is as follows: 
 
1. Alteration by special resolution: Subject to the provisions of this Act and the conditions 

contained in its memorandum, if any, a company may, by a special resolution alter its articles. 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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2. Alteration to include conversion of companies: Alteration of articles include alterations having 

the effect of conversion of— 

a. A private company into a public company; or 

b. A public company into a private company: 
 

3. Even where a company being a private company alters its articles in such a manner that they no 
longer include the restrictions and limitations which are required to be included in the articles of a 
private company under this Act, then such company shall, as from the date of such alteration, 
cease to be a private company: 

 

4. However any such alteration having the effect of conversion of a public company into a private 
company, then such conversion shall not take effect except with the approval of the Tribunal and 
make such order as it may deem fit. (However this sub section is not yet notified, therefore the 
application shall be made to CG as per Companies Act, 1956) 

 

5. Filing of alteration with the registrar: Every alteration of the articles and a copy of the order of 
the Tribunal (CG for time being as per Companies Act, 1956) approving the alteration, shall be 
filed with the Registrar, together with a printed copy of the altered articles, within a period of 15 
days in such manner as may be prescribed, who shall register the same. 

 

6. Any alteration made shall be valid: Any alteration of the articles registered as above shall, 
subject to the provisions of this Act, be valid as if it were originally contained in the articles. 

 

7. Alteration noted in every copy: Every alteration made in articles of a company shall be noted in 
every copy of the articles, as the case may be. If a company makes any default in complying with 
the stated provisions, the company and every officer who is in default shall be liable to a penalty 
of one thousand rupees for every copy of the articles issued without such alteration. [Section 15] 

 

A company cannot deprive itself of these powers (Andrews vs. Gas Meter Co).  
 

Limitations to alteration: 

a. The articles must be altered only by passing a special resolution. 

b. The alteration must not exceed the powers given by MOA. 

c. It must not be against any provisions of the Companies Act. (However, articles may impose 
conditions on shareholders which are stricter than those provided under the law. For e.g., it may 
provide that a resolution should be passed by a special majority when the act requires it to be 
passed by an ordinary majority) 

d. It must not be against to any provisions of any other law. (E.g. Security Contract Regulation Act) 

e. The alteration shall not be illegal or opposed to public interest. 

f. It must be for the benefit of the company as a whole. 

g. The alteration must not be against to an order of the court. 

h. The articles should not be in fraud on minority or inflict hardship on minority without corresponding 
benefit to the company as a whole.  

E.g.: Where the majority holding 98% of the shares passed a special resolution that upon the 
request of holders of 9/10th of the issued shares, a shareholder shall be bound to sell and transfer 
his shares. The alteration was held to be invalid since it amounted to the oppression of minority 
(Brown Vs. British Abrasive Wheel Co). 

i. For converting a Public Co. into a Private Co., the approval of the C.G. is necessary. 

j. It may be regarded as having retrospective effect as long as it does not effect things already done 
by the company (Allen vs. Gold Reef of West Africa). 

k. A reserve capital once created can’t be unreserved but may be cancelled on reduction of capital. 
(Midland Railway Carriage Wagon Co). 
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Similar Question: The AOA of a company can be altered by passing an ordinary resolution in the 
meeting of the SH’s. 
 

Ans: False. Refer above question - Section 14 of the Companies Act, 2013. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.14 
 

Q.No.11. “MOA” Vs. “AOA”?                          (For student self study) 
 

Difference MOA AOA 

Object To state the purposes for which the Co. 
has been established. 

To provide the manner in which the 
objects are to be carried out. 

Contents 
In total it contains 6 clauses. It mainly 
defines the scope of the activities of the 
company. 

This contains the rules and regulations 
for the internal management of the 
company. 

Position/Imp. 

It is equivalent to the ‘Constitution’ of the 
company. (Supreme  document) 

It is equivalent to ‘bye-laws’. It is 
subordinate to MOA (*). If there is a 
conflict between AOA & MOA, the 
latter shall prevail. 

Action 
ultravires 

Any act of the Co. which is ultravires the 
MOA is fully void and cannot be ratified 
even by the whole body of shareholders. 

Any act of the company which is 
ultravires the Articles (but intravires 
the Memorandum) can be confirmed 
by the S.H.s. 

Can’t include 
MOA can’t include any clause contrary 
to the provisions of the companies act.  

AOA can’t include any clause contrary 
to the provisions of the companies act 
& MOA.  

* Of course, both are subordinate to any law, particularly to Companies Act. 
 

Q.No.12. On registration of MOA & AOA, what contractual relationship is established between 
different parties? (Or) Binding effects of MOA & AOA.                                          (N 09 - 12 M) 

 

As per section 10 of the Companies Act, 2013, where the memorandum and articles when registered, 
bind the company and the members thereof to the same extent as if they respectively had been 
signed by the company and by each member to observe all the provisions of the Memorandum and 
the Articles. 
 
The object behind this section is to impart contractual forces to the Memorandum and the Articles. All 
monies payable by any member to the company under the memorandum or articles shall be a debt 
due from him to the company. 
 

As a result of this number of legal relationships are developed between different parties and the 
company, as explained below: 
 

1. Between the members and the company:  

a. The Memorandum and Articles constitute a contract between the members and the company.  

b. In consequence, the members are bound to the company under a statutory contract. 
 

BORLAND’S TRUSTEE VS. STEEL BROS & CO. LTD 
 

AOA contained a clause that on bankruptcy of a member, his shares should be sold to other 
person and at a price fixed by Directors. ‘B’ a Shareholder was adjudicated bankrupt. His trustee 
in bankruptcy claimed that he was not bound by these provisions and should be at liberty to sell 
the shares at their true value.  
 

Held, Trustee was bound by Articles, as Shares were purchased by ‘B’ in terms of AOA of the Company. 
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BRADFORD BANKING CO. VS. BRIGGS:  

a. In this case the Articles gave the company a lien upon each share for debts due by the 
shareholders to the company,  

b. A shareholder mortgages his shares and the mortgagee serves notice thereof upon the 
company.  

c. It was held that the mortgagee would have priority over the company, only if the shareholder 
had incurred a liability to the company after the notice of the mortgage was given to the 
company.  

d. If, on the other hand, the shareholder had incurred a liability before the notice of mortgage 
was given to the company, the company would have the priority. 

 
2. Between the company and the members: 

a. The Memorandum and Articles develop a contract between the members and the company. 

b. However, opinion varies on the question as to whether and how far the Memorandum and 
Articles bind the company to the members. 

c. One of the opinions is that it binds in the same way as its members are and another opinion is 
that the company is not wholly bound. 

d. It is bound to the extent that any member can sue it so as to prevent any breach of the article 
which is likely to affect his right as a member of the company.  

e. An individual member has the power to file a suit against the company to enforce his individual 
rights. For example, right to get back his shares wrongfully forfeited, right to contest in election for 
directorship of the company, right to receive a share certificate etc. (L.Joseph Vs. Los). 

f. The rights granted to a member must be in his capacity as a member and not in any other 
capacity such as solicitor, Promoter etc. (Eley Vs Positive Government Security Life 
Assurance Co.).  

 

3. Between the members inter-se: 

a. No express agreement is developed by the Memorandum and Articles between the members 
of the company. Yet, each and every member of the company is bound by the Memorandum 
and the Articles on the basis of an implied contract to other members (Wood V. Odessa Water 
Works Company). 

b. The articles regulate the rights of the members inter-se but such right can be enforced only 
through the company or through the liquidator representing the company. 

c. The articles can’t regulate the rights arising out of commercial contract in which other 
shareholders have no interest. Therefore, an arbitration clause in the Articles of a company 
could not be invoked where a member of the company had a commercial dispute of some 
private nature with another member of the company. 

 

4. Between the company and the outsiders:  

a. The Memorandum and the Articles do not constitute a contract between the company and 
outsiders.  

b. Neither the company nor the members are bound by the Articles to outsiders, since these 
constitute a contract between members, inter-se and the outsider is not a party to the Articles 
even though he may be named therein. 

 

Similar Question: In what respects does the MOA differ from the AOA? How far shall the provisions 
of these documents have a binding authority upon the contractual relations between different parties 
on registration of a company?                                                           (N 99 – 12M) 
 

Ans: Refer Q.No.11 and Q.No.12 respectively. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.15, 16, 17 
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Q.No.13. Write about doctrine of constructive notice?                             (M 03 – 5M, RTP – N 13) 

 
M & A are Public documents: The M & A of every company are kept / registered with the ROC. The 
documents kept with ROC are open for public inspection. 
 
Doctrine of Constructive notice: 

a. It is assumed that every person dealing with the company had already read the M&A irrespective of 
whether he actually read it or not. This kind of assumption is called as ‘Doctrine of Constructive Notice’. 

This is so because these documents are construed as “public documents” under Sec 399 of the 
Companies Act, 2013. 

b. The legal effect of this doctrine is that if a person deals with the company which is inconsistent 
with the provisions of M&A he cannot argue that he is not aware of the provisions of the M&A. 

E.g.: If someone supplies goods to a company in which it cannot deal according to its objects 
clause, he will not be able to recover the price from the company. 

c. It operates in favour of the company and against the person who failed to enquire.  
 
KOTLA VENKATA SWAMY VS. RAM MURTHY’S CASE: 

•  Articles required that all deeds should be signed by the Managing Director, the Secretary and a 
Working Director on behalf of the company. 

•  The plaintiff accepted the deed of mortgage signed by the secretary and a working director. 

•  Held that the plaintiff could not claim anything under this deed even though plaintiff had acted in 
good faith and money was utilized for the benefit of the company. 

 
Q) The Directors of a Company borrowed Rs 50,000/- from A on a transaction which is ultra vires the 
Company. Discuss the rights of A against the Company and its Directors. 
 
Ans: Refer above question - A does not have any right against the company. 
 

Q.No.14. Write about Doctrine of Indoor Management?  (Or) Turquand rule.  
(N 01 – 12M, M 12 - 8M) 

 
1. This doctrine is an exception to the doctrine of constructive notice. 
 

2. Meaning:  

a. Persons dealing with the Co. are presumed to have read the M&A and to see that the 
proposed dealing is not inconsistent therewith but they need not do more i.e. they need not 
enquire into the regularity of internal proceedings as required by M&A.  

b. They can presume that all this was done regularly. (Doctrine of constructive notice protects 
the company against outsiders and Doctrine of indoor management tries to protect outsiders 
against company. Quite naturally, suppose if you desire to buy a ‘bond’ or ‘debenture’ issued 
by a company, you are not going to ask directors of the company to produce shareholders’ 
resolution authorizing them to issue such bonds before you subscribe the same.) 

 

3. Royal British bank Vs. Turquand: This doctrine resulted from the following case law: 

a. Directors were authorised by Articles to borrow on bonds by obtaining approval of 
shareholders by way of a resolution in general meeting. 

b. Directors issued a bond to ‘T’ without authority of such resolution. 

c. Held, that ‘T’ could sue the company on the strength of the bond, as he was entitled to 
assume that necessary resolution had been passed. 
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Conditions for applicability of Doctrine of Indoor Management: 

•  The person dealing with the company must have the knowledge of the MOA and AOA 

•  The person dealing with the company must not have the knowledge of irregularity. 

•  The person dealing with the company must not be put upon an enquiry. 

•  There must be some procedural or internal irregularity. 

•  There must not be any ultra-vires act or illegality.  
 

4. When there are persons conducting the affairs of the company in a manner which appears to be 
perfectly consonant with the articles of association then those dealing with them externally are not 
to be affected by any irregularities which may take place in the internal management of the 
company [Hatherly in Mahony vs. East Holyford Mining Co]. 

 
Exceptions (or) The benefit of this doctrine is not available in the following cases: 

 
a. Knowledge of irregularity: If a person dealing with the company has notice (whether actual 

or constructive) of the irregularity as regards internal management then he can’t claim benefit 
under this rule.  

 
Case: In one case, a lender had given certain personal loans to a director. The director repaid 
the amount through company account by using company cheque. The lender knew from the 
cheque that the amount is from Co. account and not from his personal account. 

 
HOWARD VS. PATENT IVORY MANUFACTURING CO. CASE: 

•  The directors of the company, under the articles, had no power to borrow more than 1,000 
pounds without the resolution of the company in General Meeting.  

•  Without a resolution, directors have issued 31,500 pounds worth of debentures to themselves.  

•  It was held that the directors had the notice of internal irregularity and hence the company 
was liable to them only to the extent of 1,000 pounds. 

 
b. Where the person dealing with the company is put upon an enquiry, for example, where the 

transaction is unusual or not in the ordinary course of business.  

E.g.: When a sole director and principal shareholder of a company paid into his own account, 
with a bank, a cheque drawn in favour of the company, the said bank was held to put upon an 
enquiry and the bank could not rely upon the ostensible authority of the director (Underwood 
vs. Bank of Liverpool). 

 
c. Void acts: Where the acts done in the name of the company are void abinitio, this doctrine 

does not apply. (E.g. MOA/AOA totally prohibits that act.) 
 

d. Forgery: When an instrument purporting to be executed on behalf of the company is a 
forgery. The doctrine of indoor management applies only to irregularities which might 
otherwise affect a transaction but it cannot apply to forgery which must be regarded as nullity.  

 

RUBEN VS. GREAT FINGAL LTD.:  (V. Imp.) 

•  The plaintiff was the transferee of a share certificate issued by the defendant company 
under its seal.                             

•  The certificate was issued by the company’s secretary, who affixed the seal and forged the 
signature of two directors.  

•  The certificate was held void. 
 

e. Lack of authority: If an officer of a company makes a contract with a third party and if such 
act of the officer falls outside his ordinary authority, the company is not bound.  
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ANAND BIHARILAL VS. DINSHAW & CO:  

•  In this case, the plaintiff accepted a transfer of the company’s property from its accountant.  

•  Since it is beyond the scope of an accountant’s authority, it was held void. 
 

f. Negligence: When a person dealing with the company can avoid the losses if he had acted 
carefully i.e. he could discover the irregularity if he had made proper enquiries, he cannot 
claim protection under this rule. (E.g. The outsider should take care for asking copy of 
resolution of Board/Members when a power can be executed only on the basis of it.) 

 

g. No knowledge of Articles: In order to claim protection under the rule of Indoor Management, 
knowledge about the articles is a must i.e. a person who had not seen the articles cannot claim 
protection under the rule of indoor management. (Very difficult to prove this).  

 
Similar Question:  
 
Q) State the meaning of the “doctrine of indoor management”. Under what circumstances is the 
doctrine not applicable?                                                             (M 99- 7M) 

Ans: Refer the above answer. 
 
Q) Under the Articles, the Directors of a Company had power to borrow upto Rs 1,00,000 without the 
consent of the General Meeting. The Directors themselves lent Rs 2,00,000 to the Company without 
such consent and took Debentures. Is the Company liable for Rs 2,00,000. 

Ans: Refer above question - Company is not liable 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.18 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.15. Write about doctrine of ultra vires & its effects. (Or) The doctrine of ultra vires is the 
protection to S.H’S and a pitfall (danger) to outsiders?            (M 02 – 12 M, N 03 – 5M, N 08-1M) 

 
1. Meaning: ‘Ultra’ means ‘Beyond’ and ‘Vires’ means ‘Powers’. An act of ultravires to a company 

means an act done beyond the authority of the company. 
 

2. Effect: 

a. An act of ultra vires to the Company’s act / MOA is illegal and void and it cannot be ratified 
even by whole body of the shareholders.  

b. An act ultra vires the articles, but intravires the Companies act / MOA, can be ratified by a 
resolution in a general meeting by amending the articles.  

c. An act ultra vires the powers of the directors, but intra vires the company (i.e. MOA/AOA) can 
be ratified by the shareholders by a resolution in a general meeting. But such ratification shall 
not be inconsistent to the Companies Act.  

E.g.: The Company has power to borrow money but the articles of the company provided that 
in case the directors want to borrow more than Rs.5 lakhs they should get prior approval of 
the company in general meeting. The directors issued debentures to the extent of Rs.7 lakhs 
without getting the prior approval of shareholders. In such a case the company in general 
meeting may ratify the act of directors as it is intra vires the company though ultra vires the 
articles / directors. 

 

ASHBURY RAILWAYS CARRIAGE & IRON CO. LTD VS. RICHE:  

•  A railway company was formed with the object of selling railway wagons.  

•  The directors entered into a contract with Riche to finance the construction of a railway line. The 
shareholders later rejected the contract as ultravires.  

•  Riche brought an action for damages for breach of contract. The court held that the contract was 
ultravires and therefore null and void. 

Purpose of Doctrine: 

a. To protect the interest of shareholders by ensuring that the Co.’s funds are not wasted in 
unauthorised activities. 

b. Protect the interest of creditors by ensuring that the loan funds are not wasted in unauthorised 
activities. 

 
Further effects of ultravires transactions: 

a. Injunction: Whenever an ultravires act has been done or is about to be done, any member of the 
company can get an injunction to restrain it (stop) from continuing/starting it. 

b. Personal liability of Directors: Any member of a Co. can bring an action against the directors to 
pay the company the money that have been wasted by them in ultravires transactions. 

c. Cannot sue or be sued: The impact of the doctrine of ultra vires is that a company can neither 
be sued on an ultra vires transaction, nor can it sue on it. Since the Memorandum is a “public 
document”, it is open to public inspection. Therefore, when one deals with a company, one is 
deemed to know about the powers of the company. 

E.g.: If anybody supplied goods or performed service on such a contract or lent money, they 
cannot obtain payment or recover the money lent. But if the money advanced to the company has 
not been expended, the lender may stop the company from parting with it by means of an 
injunction. 

d. Property acquired under ultra vires acts: If the company’s money has been spent ultravires in 
purchasing some property, the company’s right over that property is still valid. This is so because 
even though it was wrongly acquired, it represents the company’s money. 
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e. No Ratification: Contracts ultravires the MOA/Co.’s Act are void and they can’t be ratified. The 
company may however alter the objects clause for the future but such alteration will not validate 
the past ultravires acts done. 

f. Ultravires lending of money: If the directors have lent money and if such lending is ultravires, 
the company can sue for the recovery of money. 

 
Conclusion: “The company is eligible for the benefits but not liable for liabilities resulting from 
ultravires acts”. 
 
Similar Question: An ultra vires transaction will not affect the right to acquire the property of a 
company. 

Ans: True. Refer- “Further effects of ultra vires transactions-Point (d)” above.  
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.19, 20, 21, 22, 23 
 

Q.No.16. Whether a limited company can become partner in a partnership firm? 

•  One of the important features of a company is an artificial juristic person.  

•  Being a juristic person, company is capable of entering contract in its own name.  

•  According to Sec.4 of the Partnership Act, 1932, partnership is a contractual relationship between 
persons (not stated as individuals). Therefore, there should not be any objection to a company in 
becoming a partner in a partnership firm.  

•  The limited liability element of a limited company will also not restrict a company in becoming a 
partner in a partnership firm where the liability of partner is unlimited. This is so because the 
limited liability is applicable for the members of a limited company and not the company itself.  

•  However, the Ministry of Corporate Affairs is in the opinion that, a company may become a partner 
if the Memorandum of Association specifically allows it. 

 
Similar Question: XYZ, a limited company proposes ABC, a partnership firm to become a partner in 
the business of manufacturing steel furniture. Explain whether a limited company can become a 
partner in a partnership firm. 

Ans: Refer above question. 
 
 

 

 
 

Q.No.1. Promoters made an application for registration of a Company in the name of MCN 
Association. At the time of application, another Company was already registered with the similar 
name but it was defunct for more than 10 years. Decide whether new Company can be registered in 
a name which is similar to any other existing Company’s name. 

 
Facts of the case: Promoters suggested a name for a company but the name was similar to an 
existing company which was defunct for more than 10 years. 
 
Provisions of law: Section 4 of the Companies Act, 2013 - requirements in respect of memorandum. 
 
Analysis: Applying for the name of the company: The name stated in the memorandum shall not: 
 
a. be identical with or resemble too nearly to the name of an existing company registered under this 

Act or any previous company law; or 

PRACTICAL QUESTIONS 
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b. be such that its use by the company— 

i. will constitute an offence under any law for the time being in force; or 

ii. is undesirable in the opinion of the Central Government. 
 
But in the opinion of department of company affairs, it is possible if the existing company is a defunct 
company (non-operational) for a long time. 
 
By applying the above provisions, the promoters of new company are seeking the name of existing 
company. The company cannot be registered with a name which is quite similar to the existing 
company but the existing company was defunct for more than 10 years. 
 
Conclusion: The new company may be registered with the suggested name if approved. 
 

Q.No.2. The registered office clause of the memorandum of association of A ltd. does not contain 
name of the city. Because of this registrar of Companies refused to register the memorandum of 
association. Is it Correct?                                               (For student self study) 
 

Facts of the case: Given that for not mentioning of the city name ROC refused to register MOA. 
 

Provisions of law: Section 4 of the Companies Act, 2013 - requirements in respect of memorandum. 
 
Analysis: Sec 4(1)(b) of the Companies Act, 2013 states that the registered office clause shall 
contain the name of the state in which the registered office of the company is situated. 
 
Further, it may be noted that the address of the registered office must be stated in AOA. 
 
By applying the above provisions, it is clear that the address of the company is not required for 
registering MOA. However the address of the company is to be mentioned properly in AOA. 
 
Conclusion: The contention of registrar of companies is not correct. 

 

Q.No.3. The Memorandum of Association of a Company was presented to the Registrar of 
companies for registration and the Registrar issued the certificate of incorporation. After complying 
with all the legal formalities a company started a business according to the object clause, which was 
clearly an illegal business. The company contends that the nature of the business cannot be looked 
into as the certificate of incorporation is conclusive. Answer the question whether company’s 
contention is correct or not. 

 
Facts of the case: A company started an illegal business according to the objects clause of MOA, 
where MOA was presented to ROC and ROC issued Certificate of Incorporation. 
 

Provisions of law: Sec 3 of the Companies Act, 2013- Formation of a Company 
 

Relevant case law: Bowen Vs Secular society ltd. 
 

Analysis:  

Section 9 of the Act provides that from the date of incorporation mentioned in the certificate of 
incorporation, such subscribers to the memorandum and all other persons, as may from time to time, 
become members of the company, shall be a body corporate capable of exercising all the functions of 
an incorporated company under this Act. 
 
Section 3 of the Companies Act states that a company may be formed for any lawful purpose, the 
issue of Certificate of incorporation does not legalise objects contained in MOA.  
 
The subscribers of MOA may choose any objects for the purpose of their company. However there 
are two restrictions on the selection of “object” for the company. 
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a. The objects should not include anything which is illegal or contrary to law or public policy. 

b. The objects should not also contemplate doing anything which is prohibited by the companies Act.    
 
The court held in the case mentioned above that the statute does not provide that all or any of the 
objects mentioned in memorandum, if otherwise illegal would be concluded legal by the certificate. 
 

By applying the above provisions in the present problem the company’s contention is wrong. Though 
certificate of incorporation does not mean that all its objects are legal. 
 

Conclusion: The contention of the company is not tenable. 
 

Q.No.4. ABC (Pvt.) Ltd. was incorporated on 10th June, 1996. A similar Company with identical name 
and same objects was also incorporated on 10th June1997. ABC (PVT.) Ltd. came to know about this 
and filed a petition on 10th January, 1998. Explain remedies available to the first Co.  

 
As per sec 16 of the Companies Act, 2013 If, through inadvertence or otherwise, a company on its 
first registration or on its registration by a new name, is registered by a name which: 
 
Resembles name of existing company:  

•  in the opinion of the Central Government, is identical with or too nearly resembles the name by 
which a company in existence  

•  it may direct the company to change its name and the company shall change its name or new 
name, as the case may be,  within a period of 3 months from the issue of such direction, the 
company  shall change the name after adopting an ordinary resolution for the purpose. 

 
In the given case ABC (Pvt.) Ltd. can complain to the CG to issue suitable directions to the Company 
incorporated on 10th June, 1997 for change of its name. In this case, the Company filed a petition on 
10.1.1998 the company within a period of 3 months from the issue of such direction, shall change the 
name after adopting an ordinary resolution for the purpose. 
 

Q.No.5. Advise Asiatic Government Security Life insurance Co. Ltd. Whether it can seek an injunction 
against ‘The New Asiatic Insurance Co. Ltd.’ Which was subsequently formed restraining it from 
having in its name the word ‘Asiatic’ on the ground that it has caused confusion and can deceive the 
public.                                                                            (For student self study) 

Facts of the case: Asiatic Government Security life insurance co Ltd. wants to seek an injuction 
against, the New Asiatic insurance co Ltd. which was newly incorporated with similar name. 

Provisions of law: Sec 4 of Companies Act, 2013- Memorandum - Name clause. 

        Sec 16 of Companies Act, 2013- Rectification of name of company. 

Analysis: The companies Act, 2013 permits the promoters of a company to choose any suitable 
name for the company provided the name chosen is not undesirable. 

A name may be considered undesirable where it is identical with or too closely resembles the name 
of an existing company or when the name is such that it creates an impression that the company is 
connected with a particular group / period/ business etc when it is not the case. 

If a new company gets registered with a name which is identical or resembles the name of an existing 
company then existing company can apply to the CG for stopping the new company from using such name. 

In the present problem, since the two companies are in insurance business it may lead to a natural 
inference on the part of the public that the two are inter related because of the word “Asiatic”, which is 
quite an imaginary word and does not mean anything. Mere addition of the word ‘New’ is not likely to 
give an otherwise impression.  

Conclusion: The existing company can seek an injuction on newly formed company. 
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Q.No.6. Answer the following: The Directors of "Sunrise Computers Ltd." desire to change the 
Company's name to `'Royal Computers Ltd." and seek your advice. Explain the procedure to be 
followed, for the said purpose, under the Companies Act, 2013. (Or)  

The Directors of a company registered and incorporated in the name “Mars Textile India Ltd.” desire 
to change the name of the company entitled “National Textiles and Industries Ltd.” Advise as to what 
procedure is required to be followed under the Companies Act, 2013?                   
                                                                           (M 03, 06 – 5M) (For student self study) 
 
Procedure to be followed: The first step to be taken in the procedure by Sunrise Computer Ltd. is 
that it should find out from the Registrar of Companies whether the proposed name Royal Computer 
Ltd. is available or not. 
 
Procedure as per Sec 13 of the Companies Act, 2013 - By S.R. and approval of C.G:  

a. A company may change its name by passing a Special Resolution and with the approval of the 
Central Government. 

b. The availability of the desired name is to be obtained from ROC by filing an application alongwith 
the prescribed fees (e-Form INC-1A).  

c. But a change of name on the conversion of a Private company into a Public company does not 
require the approval of the C.G. 

d. The change of name shall not be allowed to a company which has defaulted in filing its annual 
returns or financial statements or any document due for filing with the Registrar or which has 
defaulted in repayment of matured deposits or debentures or interest on deposits or debentures 
[The Companies (Incorporation) Rules, 2014]. 

e. Filing with Registrar (Sec 13(6) of Companies Act, 2013): A company shall, in relation to any 
alteration of its memorandum, file with the Registrar— 

•  The special resolution passed by the company; 

•  The approval of the Central Government. 
 
f. Fresh COI (Sec 13(3) of Companies Act, 2013):  

•  The documents are required to be filed with the Registrar, who will then register the new name in 
place of the old name of the company and issue a fresh certificate of incorporation in the new name. 

•  The new name will be effective only on and from the date of issue of the new certificate of 
incorporation by the Registrar as above. 

 

Q.No.7. M/s India Computers Ltd. was registered as a Public Company on 1st July, 2005 in the State 
of Maharashtra. Another company by name M/s All India Computers Ltd. was registered in Delhi on 
15th July, 2005. The promoters of India Computers Ltd. have failed to persuade the management of 
All India Computers Ltd. to change the company’s name, as it closely resembles with the name of the 
first registered company. Advise the Management of India Computers Ltd. about the remedies 
available to them under the provisions of the Companies Act, 2013. (Or)       (N 05, N 09 - 5M) 

XYZ (P) Ltd. was incorporated on January 20, 2009. A similar company with identical name and 
similar objects was inadvertently incorporated on September 20, 2009. On account of similarity in 
name and objects, XYZ (P) Ltd filed a petition on January 25, 2010 that the Central Government 
should direct the company incorporated at a latter date to change its name so that its business 
interest are protected. State in this connection whether the company incorporated at a later date can 
be directed by the Central Government to change its name. 

 
Facts of the Case: Since the name of M/s India Computer Ltd., was registered earlier, on 1st july, 
2005, the promoters have a right to ask the management of M/s All India Computers Ltd to change its 
name suitably as the said name closely resembles with that of the first registered company. 
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Provision: As per Sec 4(ii) of the Companies Act 2013 The name stated in the memorandum shall 
not: 

a) Be identical with or resemble too nearly to the name of an existing company registered under this 
Act or any previous company law; or 

b) Be such that its use by the company— 

•  Will constitute an offence under any law for the time being in force; or 

•  Is undesirable in the opinion of the Central Government. 
 
Since the management of M/s All India computers Ltd., has not agreed, the promoters of India 
computers Ltd., can approach the Central Government U/s Sec 16 of the Companies Act, 2013 and 

•  In the opinion of the Central Government, is identical with or too nearly resembles the 
name by which a company in existence  

•  It may direct the company to change its name and the company shall change its name or 
new name, as the case may be,  

•  Within a period of 3 months from the issue of such direction, the company  shall change 
the name after adopting an ordinary resolution for the purpose; 

 

Q.No.8. A Company filed a petition before CG for shifting its registered office to another state.  The 
S.G. objected against such shifting on the ground that it would adversely effect the government 
revenues and employment. Decide whether objection of the State Government is tenable. 
 

The objection of the State Government is not tenable. In Minerva Mills Ltd. Vs. Government of 
Maharashtra the court refused to accept the contention of the State on the ground of loss of revenue. 
 

Q.No.9. M/s ABC Ltd. a company registered in the State of West Bengal desired to shift its registered 
office to the State of Maharashtra. Explain briefly the steps to be taken to achieve the purpose. Would 
it make a difference, if the Registered Office is transferred from the Jurisdiction of one Registrar of 
Companies to the Jurisdiction of another Registrar of Companies within the same state?       
                                                                                                   (N 04, 06 - 5M) 

 
Transfer of Registered Office of a Company: In order to shift the registered office from the State of 
West Bengal to the State of Maharashtra. M/s ABC Ltd has to take the following steps: 

a. As per Sec 13 of the Companies Act, 2013 the alteration of the memorandum relating to the place 
of the registered office from one State to another shall not have any effect unless it is approved by 
the Central Government on an application in such form and manner as may be prescribed. 

b. The Central Government shall dispose of the application within a period of 60 days and  

c. Before passing its order may satisfy itself that the alteration has the consent of the creditors, 
debenture-holders and other persons concerned with the company or that the sufficient provision 
has been made by the company either for the due discharge of all its debts and obligations or that 
adequate security has been provided for such discharge. 

d. A certified copy of the order of the Central Government approving the alteration shall be filed by 
the company with the Registrar of each of the States within such time and in such manner as may 
be prescribed, who shall register the same, and the Registrar Maharastra, shall issue a fresh 
certificate of incorporation indicating the alteration. 

 

Change of registered office from the jurisdiction of one registrar to the other Registrar within 
the same state: The Procedure and law pertaining to the change of registered office from the 
jurisdiction of one Registrar to the other Registrar within the same state is contained in Sec 12 of the 
Companies Act, 2013 as amended upto date is as follows: 
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a. Company can do so only if the Regional Director permits to it. 

b. Application for permission has to be made on a prescribed form. 

c. Communication and filing of confirmation: The confirmation of change of registered office 
from jurisdiction of one registrar to another registrar within the same state ,shall be – 

•  Communicated within 30 days from the date of receipt of application by the Regional Director 
to the company, and 

•  The company shall file the confirmation with the Registrar within a period of 60 days of the date 
of confirmation who shall register the same, and 

•  Certify the registration within a period of thirty days from the date of filing of such confirmation. 

d. The Registrar’s certificate is a conclusive evidence of the fact of alteration and of compliance with 
the requirements. 

 

Q.No.10. VD Company Ltd. is registered in Tamil Nadu within the jurisdiction of the Registrar of 
Companies, Chennai. The company proposes to shift its registered office to a place within the 
jurisdiction of Registrar of Companies, Coimbatore. State the steps to be taken by the company to 
give effect to the proposed shifting of its registered office.                                         (M 08 - 5M) 

 
Change of registered office from the jurisdiction of one ROC to another within same state Sec 
12 of Companies Act, 2013):  

a. Change of registered office outside the jurisdiction of registrar: Where a company changes 
the place of its registered office from the jurisdiction of one Registrar to the jurisdiction of another 
Registrar within the same State , there such change is to confirmed by the Regional Director on 
an application made by the company. 

b. Obtain the approval of BOD and Shareholders by passing a SR at General Meeting. 

c. Communication and filing of confirmation: The confirmation of change of registered office 
from jurisdiction of one registrar to another registrar within the same state ,shall be – 

•  Communicated within 30 days from the date of receipt of application by the Regional Director 
to the company, and 

•  The company shall file the confirmation with the Registrar within a period of 60 days of the date 
of confirmation who shall register the same, and 

•  Certify the registration within a period of thirty days from the date of filing of such confirmation. 

d. Conclusive evidence: The certificate shall be the conclusive evidence that all requirements of 
the act have been complied with and from now onwards the MOA as altered will be effective. 

 

Q.No.11. Answer the following: 

a.  The principal business of XYZ Company Ltd. was the acquisition of vacant plots of land and to erect 
the houses. In the course of transacting the business, the Chairman of the Company acquired the 
knowledge of arranging finance for the development of land. The XYZ Company introduced a 
financier to another company ABC Ltd. and received an agreed fee of Rs. 2 lakhs for arranging the 
finance. The Memorandum of Association of the company authorises the company to carry on any 
other trade or business which can in the opinion of the board of directors, be advantageously carried 
on by the company in connection with the company's general business. Referring to the provisions of 
the Companies Act, 1956 examine the validity of the contract carried out by XYZ Company Ltd. with 
ABC Ltd.                                                                                                                        (N 06 - 5M) 

b.  XY Ltd. has its registered office at Mumbai in the State of Maharashtra. For better administrative 
conveniences the company wants to shift its registered office from Mumbai to Pune (State of 
Maharashtra). What formalities the company has to comply with under the provisions of the Companies 
Act, 2013 for shifting its registered office as stated above? Explain.                                     (N 06 – 5M) 
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a. Facts of the case: The principal business of a company was acquisition of vacant plots of land 
and to erect houses. It has performed a different contract different from its object. However MOA 
authorizes to carry on such business. 
 

Provisions of law: Sec 13 of the Companies Act, 2013 – Alteration of Memorandum 
 

Analysis: A company may, by a special resolution and after complying with the procedure 
specified alter the provisions of its memorandum [Sec 13(1) of the Companies Act, 2013]. 
 

A company, which has raised money from public through prospectus and still has any unutilized 
amount out of the money so raised, shall not change its objects for which it raised the money through 
prospectus unless a special resolution through postal ballot is passed by the company and— 

•  The details, in respect of such resolution shall also be published in the newspapers (one in 
English and one in vernacular language) which is in circulation at the place where the 
registered office of the company is situated and shall also be placed on the website of the 
company, if any, indicating therein the justification for such change; 

•  The dissenting shareholders shall be given an opportunity to exit by the promoters and 
shareholders having control in accordance with regulations to be specified by the Securities 
and Exchange Board. 

 

Registrar to certify the registration on the alteration of the objects: The Registrar shall 
register any alteration of the memorandum with respect to the objects of the company and certify 
the registration within a period of 30 days from the date of filing of the special resolution. 
 

In the present case, XYZ co. Ltd is engaged in the business of acquiring vacant plot of land and to 
construct houses on it. The company wants to extend its objects and it is possible only by altering 
the objects clause of the Memorandum.  

 

Conclusion: The contract carried out by XYZ Ltd with ABC Ltd is valid after following the above 
procedure. 

 

b. Transfer of Registered Office of a Company:  
 

As per sec 12 of the Companies Act, 2013 In order to change the registered office from one town 
to another town in the same state. XY Ltd. has to take following steps: 

i. Obtain the approval of BOD and Shareholders by passing a SR at General Meeting. 

ii. Such change is to confirmed by the Regional Director on an application made by the 
company. 

iii. Communication and filing of confirmation: The confirmation of change of registered office 
from jurisdiction of one registrar to another registrar within the same state ,shall be – 

•  Communicated within 30 days from the date of receipt of application by the Regional 
Director to the company, and 

•  The company shall file the confirmation with the Registrar within a period of 60 days of the 
date of confirmation who shall register the same, and 

•  Certify the registration within a period of thirty days from the date of filing of such 
confirmation. 

iv. Conclusive evidence: The certificate shall be the conclusive evidence that all requirements of 
the act have been complied with and from now onwards the MOA as altered will be effective. 

Q.No.12. Explain the steps to be taken by a company for starting a business for which there is no 
provision in the objects clause of the Memorandum of Association.                              (PM) 
 

Section 4(1) (c) of the Companies Act 2013 clearly provides for the Memorandum to include the 
objects for which the company is formed. A company is therefore, formed to carryon activities only in 
line with its objects as defined in the Memorandum. Any act outside the objects clause is termed 
“ultra vires” and is considered void. 
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Hence, if a company wishes to start a business which is not provided for in its Memorandum, it must 
first alter its Memorandum to include that business in its objects clause. This is a simple process 
defined in section 13 of the Act. It can be done with the approval of the members by a special 
resolution and the registration of the same with the Registrar. 
 

Q.No.13. The management of Ambitious Properties Ltd., has decided to take up the business of food 
processing activity because of the downward trend in real estate business. There is no provision in 
the object clauses of the memorandum of association to enable the company to carry on such 
business. State with reasons whether its object clause can be amended. State briefly the procedure 
to be adopted for change in the object clause.                (M 05 - 5M) (For student self study) 
 
Facts of the case: Given that a company has decided to take up food processing activity due to 
downtrend in the real estate, which is its principal business. However no such provision is available in 
MOA. 

Provisions of law: Sec 13 – Alteration of Memorandum. 

Analysis: The Companies Act, 2013 has made alteration of the memorandum simpler and more 
flexible. 

Companies are now under liberty to alter the object clause of the memorandum of association with 
just the approval of its members by a special resolution without obtaining further approval from 
Central Government or any other authority. The procedure may be elaborated as under: 

a) Holding a Board Meeting for the purpose of convening the meeting of members for approving the 
alteration in objects clause by a special resolution; 

b) Approving the alteration to the objects clause by passing a special resolution in general meeting 
of members. 

c) Filing of the special resolution with the Registrar of Companies 

d) Registration of the alteration to be done by the Registrar within one month from the date of filing 
of the special resolution along with a printed copy of the memorandum as altered 

 

In the present case Ambitious Properties Ltd, which is engaged in real estate business, proposed to 
undertake food processing activity. 
 

Conclusion: The company can amend its object clause to take up the business of food processing 
activity. 
 

Q.No.14. A Company, in which the directors are holding majority of the shares, altered its articles so 
as to give power to directors to acquire shares of any shareholder, who competed with the 
Company’s business, to transfer his shares, at their full value, to any nominee of the directors. S had 
some shares in the Company, and he was in competition with the Company.  Is S bound by the 
alteration? 
 
Facts of the case: A company where majority shares held by directors altered its articles so as to 
give power to directors, to acquire shares of those who competes with the company. 
 
Provisions of law: Section 14 of the Companies Act, 2013 - Alternation of Articles by special 
resolution. 
 

Analysis: Section 14 of the Companies Act, 2013 permits the alternation of AOA by passing a 
special resolution subject to some limitations such as- 

a. Must not be against provisions of companies Act. 

b. Must not be against to any provisions of any other laws. 

c. Must not be against to MOA, court order. 

d. Shall not be illegal or opposed to public interest. 
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e. Must be for the benefit of company as a whole. 

f. Should not be fraud on minority or inflict hardship on minority without corresponding benefit to the 
company as a whole etc., 

 
In the given case alternation requires taking over the shares of only those who competed with the 
company’s business. Therefore, empowering the directors to take over shares of such members 
seems to be bonafide and in the general interest of the company as a whole and hence shall be valid. 
 
Conclusion: S shall be held bound by the alternation. 
 

Q.No.15. The Articles of a Public Company clearly stated that Mr. A will be the solicitor of the company. 
The company in its general meeting of the shareholders resolved unanimously to appoint B in place of 
A as the solicitor of the company by altering the articles of association. Examine, whether the company 
can do so? State the reasons clearly.                                              (M 04 – 5M,N 08 – 5M, M 13 - 5M) 

 
Facts of the case: A company stated in its articles that Mr.Srivastava shall be solicitor of the 
company and be can be removed only on ground of misconduct. Now co. want to remove him even 
though he is not guilty of misconduct. 

Provisions of law:  Section 10 of the Companies Act, 2013 - Effect of memorandum and articles. 
 
Analysis:  

According to Section 10(1) of the Companies Act,2013, the memorandum and articles shall, when 
registered, bind the company and the members thereof to the same extent as if they respectively had 
been signed by the company and by each member and contained covenants on its and his part to 
observe all the provisions of the memorandum and articles. 

Further, under Section 14 (1) subject to the provisions of this Act and to the conditions contained in 
the Memorandum, a company may, by a special resolution, alter its Articles. 

Moreover, under section 14 (2) the company will be required to file within fifteen days the altered 
Articles with the Registrar along with necessary documents, such as the copy of the special resolution 
etc, and in such manner as may be prescribed. On receipt of all documents the Registrar shall 
register the same. 

Section 14 (3) further provides that any alterations in the Articles on registered will be valid as if they 
were in the original Articles. 

In the present case, the company has altered the Articles by a unanimous resolution of the members 
passed at a general meeting.  

Conclusion: Hence, the alteration is valid and after registration of the altered Articles, the 
appointment of B will stand and A will be terminated.  
 

Q.No.16. The Articles of a Company provided that the shares of a member who became bankrupt 
would be offered for sale to other shareholders at a certain price.  Is the provision binding on the 
shareholders? 
 

Facts of the case: The articles of a company provided that the shares of a member who became 
bankrupt would be offered for sale to other shareholders at a certain price. 

Provisions of law: Section 10 of the Companies Act, 2013 – effect of memorandum and articles 

Relevant case law: Borland’s Trustee vs. Steel Bros & co. Ltd. 

Analysis: According to Section 10 of the Companies Act, 2013, the memorandum and articles shall, 
when registered, bind the company and the members to the same extent as if they respectively had 
been signed by the company and by each member to observe all the provisions of the memorandum 
and articles. 
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Section 10 of the Companies Act, 2013 creates an obligation binding on the company in its dealings 
with the members but the word “members” in this section means members in their capacity as 
members, that is excluding any relationship which does not flow from the membership itself. 
Therefore, even a member cannot enforce the provisions of articles for his benefit in some other 
capacity than that of a member. 

By applying the above provisions it is clear that provisions of the Articles are held to be binding on 
members. Articles constitute a binding control between the company and its members since “shares 
having been purchased on those terms and conditions, it is impossible to say  that those terms and 
conditions are not be observed.” 

Conclusion: Shareholders are bound by the stated provisions in the Articles.  
 

Q.No.17. The Articles of Association of ABC Company provided that ‘X’ shall be the Manager of the 
company and he shall be vacated on the ground of proved fraud. The company removed him even 
though his guilty of fraud not proved. Decide, whether company’s action is valid?                           (Or) 

The Articles of Association of a Limited Company provided that ‘X’ shall be the Law Officer of the 
company and he shall not be removed except on the ground of proved misconduct. The company 
removed him even though he was not guilty of misconduct. Decide, whether company’s action is 
valid? 
 

Facts of the Case: Company provided that ‘X’ shall be the Manager of the company and he shall be 
vacated on the ground of proved fraud but removed him even though his guilty of fraud not proved. 
 

Provision: Section 10 of the Companies Act, 2013 - Effect of Memorandum and Articles 
  

Analysis: The Memorandum and Articles of Association of a company are binding upon the company 
and its members and they are bound to observe all the provisions of Memorandum and Articles as if 
they have signed the same [Section 10 of the Companies Act, 2013]. However, company and 
members are not bound to outsiders in respect of anything contained in Memorandum / Articles. This 
is based on the general rule of law that a stranger to a contract cannot acquire any right under the 
contract. 
 
In this case, Articles conferred a right on ‘X’, the Manager that he shall not be removed except on the 
ground of proved fraud. In view of the legal position explained above, ‘X’ cannot enforce the right 
conferred on him by the Articles against the company. (Eley Vs. Positive Govt. Security Life 
Assurance Co., Major General Shanta Shamsher jung Vs. Kamani Bros. P. Ltd.). 
 

Conclusion: Hence the action taken by the company (i.e. removal of ‘X’ even though he was not 
guilty of fraud) is valid. However, by altering the Articles by a special resolution under section 14 of 
the Act and Mr X can be removed. 
 

Q.No.18. The authorised signatory of a Co. issued a share certificate in favour of X, which apparently 
complied with the Company’s articles as it was purported to be signed by two directors and the 
secretary and it had the Company’s common seal affixed to it. Infact, the secretary had forged the 
signatures of the Directors and affixed the seal without any authority. Will the certificate be binding 
upon the Company? 

 
Facts of the case:  The Company issued a share certificates to X, in which secretary forged the 
signatures of directors and affixed the seal without any authority. 
 
Relevant case law: Ruban Vs Great Fingal Consolidated Ltd. 
 
Provisions and analysis: According to doctrine of indoor management, persons dealing with the 
company are presumed to have read the registered documents and to see that the proposed dealing 
is not inconsistent there with, but they are not bound to do more i.e. they need not enquire into the 
regularity of internal proceedings as required by MOA and AOA. 
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But this rule cannot be applied to forgery. In case of forgeries, the Acts done in the name of the 
company are void ab initio. A company can never be held bound by forgeries committed by officers 
since it is not a defect in consent, but absence of consent. 
 
In the given situation, certificate is issued to the shareholder where secretary forged the signature of 
directors and affixed the seal without any authority. 
 
Conclusion: The certificate will not be binding on the company. 
 

Q.No.19. The plaintiffs contracted with a director of the defendant Company and gave him a cheque 
under the contract. The Director could have been authorised under the Company’s articles, but was 
not in fact so authorized. The plaintiff had not seen the Articles. The Director misappropriated the 
cheque and the plaintiffs sued the Co. Is the Company liable? 

 
Facts of the case:  The plaintiff contracted with a director of the defendant company who had no 
such authorization. The director misappropriated the cheque given to him. The plaintiff had not seen 
the articles.  
 

Relevant case laws: Kotla venkata swamy Vs Ram murthy’s case. 

            Royal British Bank Vs Turquand 
 

Provisions and analysis: According to Doctrine of indoor management, persons dealing with the 
company are presumed to have read the M&A and to see that the proposed dealing is not 
inconsistent there with but they need  not do more i.e. they need not enquire into the regularity of 
internal proceeding as required by M&A. They can presume that all this was done regularly. 
 

However, it has been held that the rule of indoor management cannot be invoked in favour of a 
person who had no knowledge of the articles of the company. 
 

The problem relates to the outsider may claim against lack of authority on the part of the officers of 
the company. The rule of indoor management was first laid down in the case of Royal British bank Vs 
Turquand. A principal can be held liable for the frauds of his agent only to extent they are committed 
within the scope of the authority conferred upon him.  
 

Conclusion: Company shall not be held liable by the Act of the director who has transacted beyond 
the scope of his authority.  
 

Q.No.20. A Company issued a bond under its common seal signed by two Directors. The Articles 
provided that the directors might borrow on bond such sums as they should be authorized by an 
ordinary resolution of the Company. No such resolution was passed. Is the Co. liable on the bond?  

 
Facts of the case: The articles of a company provided that bonds can be borrowed by passing an 
ordinary resolution. However company issued a bond without such resolution.  
 
Relevant case law: Royal British bank Vs Turquand. 
 
Provision and analysis: According to Doctrine of indoor management, persons dealing with the 
company are presumed to have read the M&A and to see that the proposed dealing is not inconsistent 
there with but they need  not do more i.e. they need not enquire in to the regularity of internal 
proceeding as required by M&A. They can presume that all this was done regularly. 
 
The gist of the rule is that persons dealing with limited liability companies are not bound to inquire into 
their indoor management and will not be affected by irregularities of which they had no notice.  The 
rule is based on convenience and justice. 
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In the given case the Articles of the company provided that the Directors can borrow on bond such 
sums by passing on ordinary resolution. But the company issued the bond without passing such 
resolution. The case is similar to the case law mentioned above .The outsiders dealing with the 
company are entitled to assume that internal proceedings of the company are concerned, everything 
has been regularly done. So the outsiders cannot be held liable for the irregularity in the internal 
proceeding. 
 
Conclusion: The Company is liable on the bond.   
 

Q.No.21. The Secretary of a Company issued a share certificate to ‘A’ under the Company's seal with 
his own signature and the signature of a Director forged by him. Borrowed money from `B' on the 
strength of this certificate. ‘B’ wanted to realise the security and requested the company to register him 
as a holder of the shares. Explain whether `B' will succeed in getting the share registered in his name. 
                                                                                (M 07 - 5M) 

 
Facts of the case: The secretary of a company issued a certificate to A by forgering director’s 
signature. A borrowed money from B on the strength of the certificate. B wants to realize the security. 
 
Relevent case law: Royal British Book Vs Turquand. 
 
Provisions and analysis: According to doctrine of indoor management, persons dealing with the 
company are presumed to have read the registered documents and to see that the proposed dealing 
is not inconsistent there with, but they are not bound to do more i.e. they need not enquire into the 
regularity of internal proceedings as required by MOA and AOA. 
 
But this rule cannot be applied to forgery. In case of forgeries, the Acts done in the name of the 
company are void ab initio. A company can never be held bound by forgeries committed by officers 
since it is not a defect in consent, but absence of consent. 
 
The persons dealing with the company has notice of irregularity or where the person dealing with the 
company is put upon an inquiry or when an instrument purporting to be enacted on behalf of the 
company is a forgery, in such cases doctrine of indoor management is not applicable. 
 
In the instant problem the doctrine of indoor management can apply only in case of irregularities 
which might otherwise affect the transaction but it cannot apply to forgery which must be regarded as 
nullity. 
 
Conclusion: B will not succeed in getting the share registered in his name. 
 

Q.No.22. The object clause of the Memorandum of Association of LSR Private Ltd, Lucknow 
authorised it to do trading in fruits and vegetables. The company, however, entered into a Partnership 
with Mr.J and traded in steel and incurred liabilities to Mr.J. The Company, subsequently, refused to 
admit the liability to J on the ground that the deal was ‘Ultra Vires’ the Company.  
 
Examine the validity of the company’s refusal to admit the liability to J. Give reasons in support of 
your answer.                                    (For student self study) 

 
Facts of the case: The objects clause of MOA authorized the company to trade in fruits and 
vegetables. However it entered into partnership with Mr. J and traded to steel and incurred liability 
and finally refused to admit the liability. 
 

Relevant case of law:  Ashbury Railway Carriage Company Vs Richee, Ganga Mata Refinery 
Company (Pvt) Ltd CIT 
 
Provisions:  Sec 4 of the Companies Act, 2013 - Requirements with respect to memorandum. 
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Analysis: As per Sec 4(1)(c) of the Companies Act, 2013 the objects clause shall state the objects 
for which the company is proposed to be incorporated and any matter considered necessary in 
furtherance thereof. 
 
Powers limited to: The powers of the company are limited to:  

a. Power expressly given by the memorandum (Called as “Express powers”) and 

b. Power to do all that is reasonably necessary for attaining its objects. (Called as “Implied powers”). 
 
The Act further provides that the acts beyond the powers of a company are ultra virus and void and 
cannot be ratified even though every member of the company may give his consent. (Ashbury 
Railway carriage Co Vs Richee). 
 
The objects clause enables shareholders, creditors or others to know what its powers are and what is 
range of its activities. The objects clause therefore is of fundamental importance to its shareholders 
creditors and others. 
 
Every person who enters into a contractual relationship with a company on any matter is presumed to 
be aware of its objects and is supposed to have examined the Memorandum of Articles of the 
company to ensure proper contractual agreement. If a person fails to do so, it is entirely at his own 
peril [Ganga Mata Refinery Company (Pvt) Ltd CIT]. 
 
M/s LSR Pvt. Ltd is authorised to trade directly on fruits and vegetables. It has no power to enter into a 
partnership for iron and steel with Mr. J, such act can never be treated as express or implied power of the 
company. Mr.J. who entered into partnership is deemed to be aware of the lack of power of M/S LSR Pvt. 
Ltd. 
 
Conclusion: In the light of the above, Mr, J cannot enforce the agreement or liability against M/s LSR 
Pvt. Ltd under the Companies Act. Mr. J should be advised accordingly. 
 

Q.No.23. X, a chemical manufacturing company distributed Rs.10 lakhs to fine arts and science 
institutions for furtherance of knowledge of arts and science. Referring to the provisions of the 
Companies Act, 2013 decide whether the said distribution of money was ‘Ultra Vires' the company?              
                                                                                                                         (For student self study) 

 
Distribution of Rupees Ten Lakhs to fine arts and science institutions by a company engaged in 
Chemical manufacturing is 'Ultra Vires' the company since it is not beneficial for the sustainable 
growth of the company as chemical manufacturers (Evans Vs. Brunner, Mood & Co. Ltd. 1921). 
 
In order for a contract to be ultra virus, it would be essential to refer to its objects clause. Restrictions 
of the type mentioned in the question are not an item of the Objectives Clause. Hence, the issue of 
ultra virus does not arise to such a donation. 
 

THE END 
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5. PROSPECTUS 
 

 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC 
M-

05 

N-

05 

M-

06 

N-

06 

M-07 

TO 

N-07 

M-

08 

N-

08 

M-

09 

N-

09 

M-10 

TO 

N-10 

M-

11 

N-

11 

M-

12 

N-

12 

M -

13 

N- 

13 

M-

14 

N- 

14 

1.  B - - - - - - - - - - - - - - - - - - 

2.  A - - - - - - - - - - - - - - - - - - 

3.  B - - - - - - - - - - - - - - - - - - 

4.  A - - - - - - - - - - - - - - - - - - 

5.  C - - - - - - - - - - - - - - - - - - 

6.  B - - - - - - - - - - 4 - - - - - - - 

7.  B - - - - - - - - - - - - - - - - - - 

8.  C - - - - - - - - - - - - - - - - - - 

9.  C - - - - - - - - - - - - - - - - - - 

10.  B - - - - - - - - - - - - - - - - - - 

11.  C - - - - - - - - - - - - - - - - - - 

12.  A - - - - - - - 5 - - - - - - - - - - 

13.  C - - - - - - - - - - - - - - - - - - 

14.  A - - - - - - - - - - - - - - - - - - 

15.  A - - - 5 - - - - - - - - - - 4 - - - 

16.  A - - - - - - - - 5 - - 4 - - - - - - 

17.  A - - - 5 - - - - - - - - - 8 - - - - 

18.  C - - - - - - - - - - - - - - - - - - 

19.  C - - - - - - - - - - - - - - - - - - 

20.  B - - - - - - - - - - - - - - - - - - 

21.  A - 5 - - - - 5 - - - - - - - - 4 - - 

22.  A - - 5 - - 5 - - - - - - - - - - 8 - 

 

Q.No.1. Explain the meaning and role of the Prospectus. 

 
Meaning of prospectus: As per Sec 2(70) of the Companies Act, 2013 prospectus means any 
document described or issued as a prospectus and includes  

a) A red herring prospectus referred to in section 32 of the Companies Act, 2013 or  

b) Shelf prospectus referred to in section 31 of the Companies Act, 2013 or  

c) Any notice, circular, advertisement or other document inviting offers from the public for the 
subscription or purchase of any securities of a body corporate. 

 
Important conditions to be satisfied:  

a) There must be an invitation to the public in written form (i.e. Oral invitation or advertisement in 
T.V. or film is not treated as prospectus.) 

b) The invitation must be made by or on behalf of the company. 

c) Application for purchase of securities constitutes an offer by the subscriber to the company and it is 
only on its acceptance by the company that a binding contract comes into existence. 

The term 'subscription or 'purchase of shares' means taking or agreeing to take shares for cash. 
(Government stock and other securities investment Co.Ltd. v. Charistopper) 
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In terms of Indian Contract act, 1872, Prospectus is an invitation to offer (i.e not offer in itself). 
 
Role of prospectus: 

a) The prospectus is the main document on the basis of which the prospective investors decide 
whether or not they should subscribe to the securities offered by the company.  

b) The information in the prospectus is vital in every material aspect and any misstatements or 
concealment of material facts may result in huge losses to the investing public.  

c) Therefore, section 34 and 35 of the Companies Act, 2013 imposes both criminal liability and civil 
liability for untrue and misleading statements in the prospectus. 

 
Similar Question: 

Q) State whether television advertisements and visual clips giving all required details can be treated 
as a prospectus? 

Ans: No, because a prospectus must be in writing. Also refer to section 25 (prospectus is a 
document) 
 
Q) As per the Companies Act, 2013, any document by which the offer or sale of shares or debentures 
to the public is made shall for all purpose be treated as prospectus issued by the company. 

(MTP – 14) 
Ans: Correct 
 

Q.No.2. What are the different modes of issue of securities by a Company?  

 
Section 23 of the Companies Act, 2013 is related to the issue of securities by the public company and 
private company. The section prescribes the mode of issue of securities. 
 
According to the section, a public company may issue securities in the following manner - 

a) To public through prospectus (herein referred to as "public offer"), or 

b) Through private placement; or 

c) Through a rights issue or a bonus issue, and in case of a listed company or a company which 
intends to get its securities listed, with the provisions of the Securities and Exchange Board of 
India Act, 1992 and the rules and regulations made there under. 

 
Here term, "public offer" includes initial public offer (IPO) or further public offer of securities to the 
public by a company, or an offer for sale of securities to the public by an existing shareholder, 
through issue of a prospectus. 
 
Whereas a private company may issue securities — 

a) By way of rights issue or bonus issue; or 

b) Through private placement. 
 

Q.No.3. What is private placement? When the invitation for subscription of securities, will not 
be treated as having been made to the public and when the offer is treated as public offer? 

 
A) Private Placement: The term "private placement" means any offer of securities or invitation to 

subscribe securities to a select group of persons by a company (other than by way of public offer) 
through issue of a private placement offer letter and by fulfillment of the conditions specified. 

According to section 42 of the Companies Act, 2013, a company may make an offer or invitation 
of securities by way of private placement. 
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1. Issue of private placement offer letter: Without effecting to the provisions of section 26 of 

the Companies Act 2013(Matters to be stated in the prospectus), a company may make 
private placement through issue of a private placement offer letter. 

2. Maximum number of persons: The offer of securities or invitation to subscribe securities, 
shall be made maximum to 50 persons or such higher number as may be prescribed, in a 
financial year and on such conditions (including the form and manner of private placement) as 
may be prescribed. 

 
However this does not include- qualified institutional buyers and employees of the company being 
offered securities under a scheme of employees stock option as per provisions of section 62(1)(b) 
of the Companies Act, 2013]. 

 
B) Offer is treated as “Public offer”:  

 
Case A: Offer/ invitation made to more than the prescribed number of persons:  

a) Type of Coy: A company, listed/unlisted,  

b) Activity:  

i) makes an offer to allot or invites subscription, or allots, or  

ii) enters into an agreement to allot, securities  

iii) to more than the prescribed number of persons,  

c) Consequence:  

i) the same shall be deemed to be an offer to the public and  

ii) Shall accordingly be governed by the provisions related to public offer of this Chapter 
(whether the payment for the securities has been received or not or whether the company 
intends to list its securities or not on any recognized stock exchange in or outside India) 
[Sec 42(3) of the Companies Act, 2013]. 

 
Case B: On non-compliance of conditions of private placement [Sec 42(4)]:  

a) Any offer or invitation not in compliance with the provisions of this section shall be treated as a 
public offer and  

b) All provisions of this Act, and the Securities Contracts (Regulation) Act, 1956 and the 
Securities and Exchange Board of India Act, 1992 shall be required to be complied with. 

 

Q.No.4. Describe the procedure for private placement of securities by a Company as per the 
provisions of the Companies Act, 2013. (Or) State the conditions subject to which invitation 
for subscription of securities on private placement can be made by a company as per 
companies Act, 2013. 

 
Definition: 'Private Placement' is the sale of securities to a relatively small number of select investors 
as a way of raising capital. Investors involved in private placements are usually large banks, mutual 
funds, insurance companies and pension funds. 
 

Applicability: Apply to both private companies and public companies. 
 
Section 42 of the Companies Act, 2013 describes the process of offer or invitation for subscription of 
securities on private placement and conditions to prevent public issues in the name of private 
placement. 
 
The following are the conditions through which invitation can be made: 

a) Issue of private placement offer letter [Sec 42(1) of the Companies Act, 2013]: Without 
effecting to the provisions of section 26 of Companies Act, 2013, a company may make private 
placement through issue of a private placement offer letter. 
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b) Maximum number of persons [Sec 42(2) of the Companies Act, 2013]: The offer of securities 
or invitation to subscribe securities, shall be made maximum to 50 persons or such higher number 
as may be prescribed, in a financial year and on such conditions (including the form and manner 
of private placement) as may be prescribed (But does not include- qualified institutional buyers 
and employees offered under ESOP). 

c) No issue of fresh offer/ invitation [Sec 42(3) of the Companies Act, 2013]: No fresh offer or 
invitation shall be made, unless- 

i) The allotments with respect to any offer or invitation made earlier have been completed, or 

ii) That offer or invitation has been withdrawn, or 

iii) Abandoned by the company. 

d) Payment of amount [Sec 42(5) of the Companies Act, 2013]: All monies payable towards 
subscription of securities under this section shall be paid through cheque or demand draft or other 
banking channels but not by cash. 

e) Time for allotment of securities [Sec 42(6) of the Companies Act, 2013]: A company making 
an offer or invitation on private placement shall allot its securities within 60 days from the date of 
receipt of the application money for such securities. 

f) Separate Bank Account: Monies received on application shall be kept in a separate bank 
account in a scheduled bank and shall be utilised only for the purpose of - 

•  adjustment against allotment of securities; or 

•  the repayment of monies where the company is unable to allot securities. 

g) Offers made to the persons whose name is recorded [Sec 42(7) of the Companies Act, 
2013]:  

•  Offers shall be made only to such persons whose names are recorded by the company prior to 
the invitation to subscribe, and  

•  that such persons shall receive the offer by name, and that a complete record of such offers 
shall be kept by the company and  

•  complete information about such offer shall be filed with the Registrar within a period of 30 
days of circulation of relevant private placement offer letter. 

h) No publicity required [Sec 42(8) of the Companies Act, 2013]: Company offering securities 
under this section shall not publish any public advertisements or utilise any media, marketing or 
distribution channels or agents to inform the public at large about such an offer. 

i) Filing with the registrar [Sec 42(9) of the Companies Act, 2013]: Whenever a company makes 
any allotment of securities, it shall file with the Registrar a return of allotment, including the 
complete list of all security holders, with their full names, addresses, number of securities allotted 
and such other relevant information as may be prescribed. 

 
Non-compliance of conditions treated as public offer [Sec 42(4):  

a) Any offer or invitation not in compliance with the provisions of this section shall be treated as a 
public offer and  

b) All provisions of this Act, and the Securities Contracts (Regulation) Act, 1956 and the Securities 
and Exchange Board of India Act, 1992 shall be required to be complied with. 

 
Penalties: 

a) Default in allotment of securities [Sec 42(6) of the Companies Act, 2013]:  

•  Where the company is not able to allot the securities within 60 days, it shall repay the 
application money to the subscribers within 15 days from the date of completion of 60 days 
and  
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•  If the company fails to repay the application money within the aforesaid period, it shall be liable 

to repay that money with interest @ of 12 % per annum from the expiry of the sixtieth day: 

b) Contravention of the section 42 [Sec 42(10) of the Companies Act, 2013]: If a company 
makes an offer or accepts monies in contravention of this section: 
 

Persons liable Penalty 
Company, Promoters, 
Directors 

•  May extend to the amount involved in the offer or 
invitation, or 

•  2 crore Rupees 

Whichever is higher. 
Company Company shall also refund all monies to subscribers within a 

period of 30 days of the order imposing the penalty. 
 
Note: The Companies (Prospectus and Allotment of Securities) Rules, 2014, also provides certain 
limitations on the companies with respect to making of a private placement. 
 

Q.No.5. What are the limitations on private placement as imposed by the Companies Rules, 
2014? 

 
The Companies (Prospectus and Allotment of Securities) Rules, 2014, provides certain limitations on 
the companies with respect to making of a private placement. 
 
A company shall not make a private placement of its securities, unless- 
 
1. Previous approval of shareholder:  

a) The proposed offer of securities or invitation to subscribe securities has been previously 
approved by the shareholders of the company, by a Special Resolution, for each of the Offers 
or Invitations. 

b) The explanatory statement annexed to the notice for the general meeting shall disclose the 
basis or justification for the price (including premium, if any) at which the offer or invitation is 
being made. 

c) Whereas in case of offer or invitation for non- convertible debentures it shall be sufficient if the 
company passes previous special resolution only once in a year for all the offers or invitation 
for such debentures during the year. 

 
2. Maximum number of persons:  

a) Offer or invitation shall be made to not more than 200 persons in the aggregate in a financial 
year. 

b) The offer or invitation made to qualified institutional buyers, or to employees of the company 
under a scheme of employees stock option as per provisions of clause (b) of sub-section (1) 
of section 62 of Companies Act, 2013 shall not be considered while calculating the limit of 200 
persons. 

 
3. Value of offer/invitation: The value of such offer or invitation per person shall be with an 

investment size of not less than 20,000 rupees of face value of the securities. 
 
4. Company to maintain record of bank account: The payment to be made for subscription to 

securities shall be made from the bank account of the person subscribing to such securities and 
the company shall keep the record of the bank account from where such payments for 
subscription have been received. 
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Q.No.6. Discuss the cases in which a prospectus with contents according to companies Act is 
not required to be issued.                                                   (M 11 – 4M) 

 
In the following cases, although the securities are offered and application forms are issued, a 
Prospectus containing all the details required under section 26 of the Companies Act, 2013 is not 
necessary.  

a) In connection with a bona fide invitation to a person to enter into an underwriting agreement with 
respect to such securities [Proviso to Sec 33(1) of the Companies Act, 2013]. 

b) In relation to securities which were not offered to the public [Proviso to Sec 33(1) of the 
Companies Act, 2013]. (Issued by Private placement offer letter in Form PAS-4) 

c) Where securities are offered to existing holders of such securities under a rights issue or a bonus 
issue in accordance with the provisions (i.e Sec 62) of this Act. [Sec 26(2)(a) of the Companies 
Act, 2013].(Rights offer) 

d) To the issue of a prospectus or form of application relating to shares or debentures which are, or 
are to be, in all respects uniform with shares or debentures previously issued and for the time 
being dealt in or quoted on a recognized stock exchange [Sec 26(2)(b) of the Companies Act, 
2013].  

e) Issue of Sweat equity shares to directors and employees. 

f) Issue of shares under Employees Stock Option Scheme. 
 
Other Cases: A private company is prohibited from making invitation to the public to subscribe for 
any securities of the company. 
 

Q.No.7. Requirements as to registration of prospectus (Or) What are the statutory 
requirements relating to the issue of prospectus. [Section 26 of the Companies Act, 2013]? 

 
Since the prospectus is intended to save the investing public from victimization, the Legislature has 
aimed at securing the fullest disclosure of all material particulars and laying the same before all the 
prospective buyers of securities. The regulations are as follows: 
 
1. Deliver to ROC [Sec 26(4) of the Companies Act, 2013]:  

a) No prospectus shall be issued by or on behalf of a company or in relation to an intended 
company unless on or before the date of its publication, a copy has been delivered to the 
Registrar for registration.  

b) The same shall be signed by every person who is named therein as a director or proposed 
director of the company or by his duly authorised attorney. 

 
2. Prospectus to state the delivery of copy and documents to the registrar [Sec 26(6) of the 

Companies Act, 2013]: Every prospectus issued shall, on the face of it: 

a) state that a copy has been delivered for registration to the Registrar, and 

b) specify any documents required to be attached to the copy so delivered or refer to statements 
included in the prospectus which specify these documents. 

 
3. No registration of prospectus [Sec 26(7) of the Companies Act, 2013]: The Registrar shall 

not register a prospectus unless: 

a) the requirements of this section with respect to its registration are complied with, and 

b) the prospectus is accompanied by the consent in writing of all the persons named in the 
prospectus. 
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4. Consent of expert [Sec 26(5) of the Companies Act, 2013]:  If the prospectus includes a 

statement made by an expert, it shall also include consent in writing of that expert.  

a) It should also state that the consent given has not been withdrawn before delivery of 
prospectus to the registrar.  

b) The expert should not be a person who is connected with the formation or management of the 
company. 

 

5. Time period for the issue of prospectus [Sec 26(8) of the Companies Act, 2013]: No 
prospectus shall be valid if it is issued more than 90 days after the date on which a copy thereof is 
delivered to the Registrar. 

 

6. Approval by various agencies: As per SEBI (Issue of Capital and Disclosure Requirements) 
Regulations, the draft prospectus has to be approved by various agencies before it is filed with ROC 
such as: 
•  All the lead managers to the issue, (who must be authorised by SEBI). 

•  Each of the stock exchange where the shares are listed / proposed to be listed, 

•  Lead financial institution underwriting the issue (if applicable, Authorised by SEBI). 
 

7. Vetting by SEBI: The draft prospectus is vetted by SEBI to ensure adequacy of disclosures. 
However, vetting by SEBI does not amount to approval of prospectus. SEBI does not take any 
responsibility for the correctness of the statements made or opinions expressed in the prospectus. 
 

8. Penalty [Sec 26(9) of the Companies Act, 2013]: The following is the penalty for contravention 
of the this section: 

 

Persons liable Penalty 
Company Fine varying from 50,000 rupees to 3 lakh rupees 
Every person •  Imprisonment up to 3 years or 

•  Fine varying from 50,000 rupees to 3 lakh rupees or 
•  With both 

 
Similar Question: What are the authorities whose approval must be sought for issue of prospectus? 

Ans: Refer Point No.7 above. 
 

Q.No.8. What are the matters that are to be stated in the prospectus [Sec 26 of the Companies 
Act, 2013]?  

 

Section 26(1) of the Companies Act, 2013 provides for the matters to be stated and the 
information to be given in the prospectus. 
 

Contents of the prospectus: Every prospectus issued by or on behalf of a public company either 
with reference to its formation or subsequently, or by or on behalf of any person who is or has been 
engaged or interested in the formation of a public company, shall be dated and signed and shall— 

1. state the following information, namely:— 

a) Names & addresses of registered office and the other persons (like company secretary, Chief 
Financial Officer, auditors, legal advisers, bankers, trustees, underwriters and such other 
persons as prescribed under the rules). 

b) Dates of the opening and closing of the issue, and declaration made by Board or the 
committee about the issue of allotment letters and refunds of the application money within the 
15 days from the closure of the issue or such lesser time as may be specified by SEBI; 
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c) A statement by the Board of Directors about the separate bank account where all monies 
received out of the issue are to be transferred and disclosure of details of all monies (utilized 
/un-utilized) out of the previous issue in the prescribed manner; 

d) Details of the underwriters and the amount underwritten by them (the names, addresses, 
telephone numbers, fax numbers and e-mail addresses); 

e) Consent of directors, auditors, bankers to the issue, expert’s opinion if any, and of such other 
persons, as prescribed under the rules; 

f) Authority for the issue and the details of the resolution passed therefor; 

g) Procedure and time schedule for allotment and issue of securities; 

h) Capital structure of the company in the prescribed manner; 

i) Main objects of public offer, terms of the present issue and such other particulars as may be 
prescribed; 

j) Main objects and present business of the company and its location, schedule of 
implementation of the project; 

k) Other particulars relating to— 

•  management view of risk factors specific to the project; 

•  gestation period of the project; 

•  extent of progress made in the project; 

•  deadlines for completion of the project; and 

•  any litigation or legal action pending or taken by a Government Department or a statutory 
body during the last five years immediately preceding the year of the issue of prospectus 
against the promoter of the company; 

l) Minimum subscription, amount payable by way of premium, issue of shares otherwise than on 
cash; 

m) Details of directors including their appointments and remuneration, and such particulars of the 
nature and extent of their interests in the company as may be prescribed; and 

n) Disclosures of the sources of promoter’s contribution; in such manner as may be prescribed; 
 

2. Set out the following reports for the purposes of the financial information, namely: 
 

a) Reports by the auditors of the company with respect to its profits and losses and assets and 
liabilities and such other matters as may be prescribed. 

 

b) Reports relating to profits and losses for each of the five financial years immediately preceding 
the financial year of the issue of prospectus including such reports of its subsidiaries and in 
such manner as may be prescribed: 

However where a company with respect to which a period of five years has not past from the 
date of incorporation – there such a prospectus shall set out the reports relating to profits and 
losses for each of the financial years immediately preceding the financial year of the issue of 
prospectus including such reports of its subsidiaries; 

 

c) reports made by the auditors upon the profits and losses of the business of the company for 
each of the 5 financial years immediately preceding issue and assets and liabilities of its 
business on the last date to which the accounts of the business were made up, being a date 
not more than 180 days before the issue of the prospectus: 

Whereas, in case of a company with respect to which a period of 5 years has not passed from 
the date of incorporation, the prospectus shall set out the reports made by the auditors upon 
the profits and losses of the business of the company for all financial years from the date of its 
incorporation, and assets and liabilities of its business on the last date before the issue of 
prospectus; and 
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d) Reports about the business or transaction to which the proceeds of the securities are to be 

applied directly or indirectly; 
 

3. Make a declaration about the compliance of the provisions of this Act and a statement to the 
effect that nothing in the prospectus is contrary to the provisions of this Act, the Securities 
Contracts (Regulation) Act, 1956 and the Securities and Exchange Board of India Act, 1992 and 
the rules and regulations made thereunder; and 
 

4. State such other matters and set out such other reports, as may be prescribed.  
 
Advertisement of prospectus: Section 30 of the Companies Act, 2013 provides that where an 
advertisement of any prospectus of a company is published, it shall specify therein- 

•  The contents of its memorandum as regards the objects, the liability of members and the amount 
of share capital of the company, and 

•  The names of the signatories to the memorandum and the number of shares subscribed for by 
them, and 

•  Its capital structure. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1 
 

Q.No.9. What is the procedure for variation in terms of contract or objects in prospectus and 
requirements that needs to be complied with?  

 
This section 27 of the Companies Act, 2013 provides that company shall not vary terms of a contract 
referred in the prospectus or objects for which the prospectus was issued. 
 
The provision with respect to variation in terms of contract or objects in prospectus is as follows: 
 
1. Special Resolution: A company shall not, at any time, vary the terms of a contract referred to in 

the prospectus or objects for which the prospectus was issued, except by way of special 
resolution. 

Also that such company shall not use any amount raised by it through prospectus for buying, 
trading or otherwise dealing in equity shares of any other listed company. 

 

2. Notice of resolution to shareholders: The details of the notice in respect of such resolution to 
shareholders, shall also be published in the newspapers (one in English and one in vernacular 
language) in the city where the registered office of the company is situated indicating clearly the 
justification for such variation.  

 
3. Exit offer to dissenting Shareholders:  

•  The dissenting shareholders being those shareholders who have not agreed to the proposal to 
vary the terms of contracts or objects referred to in the prospectus,  shall be given an exit offer 
by promoters or controlling shareholders at such exit price, and 

•  in such manner and conditions as may be specified by the Securities and Exchange Board by 
making regulations in this behalf. 

 
According to the Companies (Prospectus and Allotment of Securities) Rules, 2014, where the 
company has raised money from public through prospectus and has any unutilized amount out of the 
money so raised, it shall not vary the terms of contracts referred to in the prospectus or objects for 
which the prospectus was issued except by passing a special resolution through postal ballot.  

 
The advertisement of the notice of resolution passed for varying the terms of any contract or altering 
the objects of the prospectus shall be published simultaneously with dispatch of Postal Ballot Notices 
to Shareholders. The notice shall also be placed on the website of the company, if any. 
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Q.No.10. What is the procedure to be followed in case of “Offer of sale of shares” by certain 
members of company?  

 
The section 28 of the Companies Act, 2013,provides that members whose shares are proposed to be 
offered to the public, shall collectively authorise the company, to take all actions in respect of offer of 
sale for and on their behalf . 
 

1. Members proposes to offer holding of shares to the public: Where certain members of a 
company propose, in consultation with the Board of Directors to offer, in accordance with the 
provisions of any law for the time being in force, whole or part of their holding of shares to the 
public, they may do so in accordance with such procedure as may be prescribed. 

 

2. Document of offer to sale be deemed as prospectus: Any document by which the offer of sale 
to the public is made shall, be deemed to be a prospectus issued by the company and all laws 
and rules made thereunder as to the contents of the prospectus and as to liability in respect of 
mis-statements in and omission from prospectus or otherwise relating to prospectus shall apply 
as if this is a prospectus issued by the company. 

 

3. Members collectively authorise the company to take action: The members, whether 
individuals or bodies corporate or both, whose shares are proposed to be offered to the public, 
shall collectively authorise the company, whose shares are offered for sale to the public, to take 
all actions in respect of offer of sale for and on their behalf and they shall reimburse the company 
all expenses incurred by it on this matter. 

 

Q.No.11. When does a Company is required to issue securities in dematerialized form?  

 
In case of public offer: According to section 29 of Companies Act, 2013  

a) every company making public offer; and  

b) such other class or classes of public companies as may be prescribed,  

shall issue the securities only in dematerialised form by complying with the provisions of the 
Depositories Act, 1996 and the regulations made thereunder. 
 

In case of other companies: Whereas other companies, may convert their securities into 
dematerialised form or issue its securities in physical form in accordance with the provisions of this 
Act or in dematerialised form in accordance with the provisions of the Depositories Act, 1996 and the 
regulations made thereunder. 
 

Q.No.12. Discuss about abridged prospectus. (Or) When and in what manner a company be 
permitted to furnish an abridged form of prospectus? Under what circumstances such 
abridged prospectus is not required to be accompanied with the share application form?  
                          (M 99 - 7M, N 04, M 09 - 5M)  

 
Objective: The objective of the abridged prospectus is to reduce the cost of issue as the detailed 
prospectus is a very bulky document whereas the contents of abridged prospectus are limited. 
 
Meaning: As per Sec 2(1) of Companies Act, 2013 Abridged Prospectus means a memorandum 
containing such salient features of a prospectus as may be specified by the Securities and Exchange 
Board by making regulations in this behalf. 
 
Section 33 of the Companies Act, 2013 provides that every form of application issued for the 
purchase of any securities of a company shall be accompanied by an abridged prospectus.  
 
Exception: The abridged prospectus need not be attached where form of application was issued 
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1. Bonafidely inviting a person to enter an underwriting agreement with respect to such securities, or  

2. In relation to securities which were not offered to the public. 
 
Full Prospectus: A copy of the prospectus shall be furnished to any person, before the closing of the 
subscription list and the offer. 
 
Penalty: If a company makes any default in complying with the provisions, it shall be liable to a 
penalty of Rs.50000 for each default. 
 

Q.No.13. Does the SEBI is empowered to regulate issue and transfer of securities, etc. Under 
companies Act? Discuss. 

 
Introduction: This section is sets jurisdiction of Securities and Exchange Board of India (SEBI) and 
the Central Government (i.e. Ministry of Corporate Affairs or MCA). 
 
1. As per Section 24(1) of the Companies Act 2013: Legal provisions relating to issue of 

securities, transfer of securities and non-payment of dividend as contained in Sections 25 to 
42(Chapter III - Prospectus and allotment), Sections 43 to 72 (Chapter IV - share capital and 
debenture) and section 127 of the Companies Act 2013 respectively, shall be administered as 
under: 

 

a. In case of listed companies 
b. In case of companies which intend to 

get their securities listed on any 
recognised stock exchange in India 

Administered by the SEBI by making 
regulations 

c. In any other case Administered by CG (i.e MCA) 
2. All powers relating to all other matters (other than issue of securities, transfer of securities and 

non-payment of dividend) relating to prospectus, return of allotment, redemption of preference 
shares and any other matter specifically provided in this Act, shall be exercised by MCA (i.e CG), 
the Tribunal or the Registrar, as the case may be [Explanation to Sec 24(1) Companies Act 2013]. 

 
3. The Securities and Exchange Board shall, in respect of matters specified above (i.e issue of 

securities, transfer of securities, non-payment of dividend) and the matters delegated to it under 
proviso of section 458(1) of the Companies Act, 2013 [provisions relating to the forward dealing 
and the Insider trading], exercise the powers conferred upon it by the Securities and Exchange 
Board of India Act, 1992. 

 

Q.No.14. What is a misleading prospectus?             

 
A prospectus will be called as false & misleading if it contains an untrue statement. 

a) An untrue statement or misstatement is one, which is misleading, in the form and context in which 
it has been included in the prospectus. 

b) Where a certain matter which is material enough has been omitted from the prospectus to 
mislead those who act on the faith of the prospectus, the prospectus shall be deemed to be a 
prospectus in which an untrue statement is included.  

 
The prospectus in these circumstances may be described as a ‘misleading prospectus’.  
 
Golden Rule for framing prospectus: 

a) The prospectus must present the whole picture of the company 

b) The prospectus must disclose all material facts truly, honestly and accurately. 

c) All facts are likely to influence the decision regarding applying for shares must be disclosed 
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d) No fact should be omitted, the existence of which might, in any degree, affect the nature of quality 
of privileges and advantages disclosed by the prospectus [Rex Vs Kylsant]  

 
CASE: New Burnswick and Canada Railway& Land Co. Vs Muggeridge 

a) Those who issue prospectus holding out to the public great advantage which will accrue to 
persons who take up shares on the representations contained therein,  

b) They are bound to state everything with scrupulous accuracy and  

c) They shall not state a fact which is not so and also not to omit fact within their knowledge, the 
existence of which might in any degree affect the nature or extent or quality of the privilege and 
advantages which the prospectus holds out as an inducement to take shares. 

 
Consequence: The inclusion of mis-statement in a prospectus may lead to criminal and civil liability. 
 
Action by affected persons [sec 37 of the Companies Act, 2013]:  
 
What action? The section 37 of the Companies Act, 2013, provides that a  

a) Suit may be filed or  

b) Any other action may be taken U/s 34 or 35 or 36. 
 
By whom? Any person, group of persons or any association of persons who have been affected by 
any misleading statement or the inclusion/ omission of any matter in the prospectus [This section is 
applicable for section 34, 35 & 36 of the 2013 Act]. 
 
Note: A subscriber to the memorandum has no right to claim compensation as the company itself is 
not in existence when he signed the MOA. Further he has not bought the shares based on the 
prospectus. 
 

Q.No.15. State the remedies available to a person who has been deceived by a false and 
misleading prospectus.             

 
The remedies available to a subscriber arise more from the Indian Contract Act, 1872 than from the 
Companies Act, 2013. 
 
Remedies against the company as per general law of contracts:  

A company is liable for a misstatement if it is shown that the prospectus was issued by the company 
or by someone with the authority of the company. The subscriber may have the following remedies 
against the company: 
 
Rescission of the contract - section 19 of the Indian Contract Act, 1872:  

a) A contract made with the company to purchase shares is based on the utmost good faith.  

b) It implies that if a misrepresentation or non-disclosure of fact renders a statement untrue in a 
material particular or renders the whole prospectus untrue, the contract is voidable at the option of 
the aggrieved party.  

c) In other words, the subscriber to the shares can file a suit against the company to rescind the 
contract under the general law of contracts.  

 
But before this right can be exercised, the following conditions must be followed: 

1. the statement was an omission of material fact or material misrepresentation of fact; 

2. it induced the shareholder to take the shares; 
Copy Rights Reserved  
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3. The shareholder relied on the statement in the prospectus in applying for the shares. A purchaser 

of shares in the open market has no remedy against the company or any other person even if he 
purchased shares by being influenced by misrepresentation in the prospectus [Peek vs. Gurney]. 

4. the omission of material fact or misrepresentation of a material fact was misleading; 

5. those acting on behalf of the company acted fraudulently; 

6. those purporting to act on behalf of the company were authorised to act on its behalf; 

7. he suffered a loss or damage; 

8. the proceeding for rescission was started as soon as the allottee came to know of the misleading 
statement. 

 
Damages for deceit:  

a) The second remedy against the company is damages for deceit under the general law of contract.  

b) The allottee may recover damages from the company for any loss he may have suffered if he was 
induced to take shares based on a fraudulent misrepresentation of material facts. 

 
The allottee cannot, however, both retain the shares and get damages against the company. He must 
show that he has repudiated the shares and has not acted as a shareholder after discovering the 
misrepresentation. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 2, 3, 4, 5,6 
 

Q.No.16. What are the liabilities for misstatements in prospectus?                         (N 11- 4M) 

 
The legal consequence of inclusion of mis-statement in a prospectus is that it attaches criminal and 
civil liability to certain persons [Sec 34 & 35 of the Companies Act, 2013]. 
 
A. Criminal liability for misstatements in prospectus [Sec 34 of the Companies Act, 2013]:   

 

1. Misstatement in prospectus: Where a prospectus is issued, circulated or distributed, and it 
includes in relation to it  

a) Any statement which is untrue or misleading in form or context in which it is included, or  

b) Where any inclusion or omission of any matter is likely to mislead. 
 

2. Punishment for the misstatement:  

a) Every person who authorizes the issue of such prospectus shall be liable U/s 447 of 
Companies Act, 2013 (Fraud). 

b) Where any person who is found to be guilty of fraud(U/s 447 of Companies Act, 2013), 
shall be punishable with  

•  imprisonment - for a term which shall not be less than 6 months but which may extend 
to 10 years and  

•  Fine - shall also be liable to fine which shall not be less than the amount involved in the 
fraud, but which may extend to 3 times the amount involved in the fraud. 

c) However if fraud in question involves public interest, the term of imprisonment shall not be 
less than 3 years. 

 

3. Exception to criminal punishment: This shall not apply to a person if he proves that: 

a) Such statement or omission was immaterial, or 

b) He had reasonable grounds to believe, and did up to the time of issue of the prospectus 
believe, that the statement was true or the inclusion or omission was necessary. 
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B. Civil liability for misstatements in prospectus [Sec 35 of the Companies Act, 2013]:  
 

1. Persons liable for the misstatement: Where a person has subscribed for securities of a 
company acting on any statement included, or the inclusion or omission of any matter, in the 
prospectus which is misleading and has sustained any loss or damage as a consequence 
thereof, the company and every person who 

a) Is a director of the company at the time of the issue of the prospectus; 

b) Has authorised himself to be named and is named in the prospectus as a director of the 
company, or has agreed to become such director, 

c) Is a promoter of the company; 

d) Has authorised the issue of the prospectus; and 

e) Is an expert referred in section 26 of the Companies Act, 2013,  

 
2. Punishment:  

a) Shall be liable to pay compensation to every person who has sustained such loss or 
damage.  

b) Also punishable U/s 36 for fraudulently inducing persons to invest money. 
  

3. Exception to civil punishment: No person shall be liable, if he proves that 

a) Having consented to become a director of the company, he withdrew his consent before 
the issue of the prospectus, and that it was issued without his authority or consent; or 

b) The prospectus was issued without his knowledge or consent, and that on becoming 
aware of its issue, he forthwith gave a reasonable public notice that it was issued without 
his knowledge or consent. 

 
4. Fraudulent Intention:  

a) Where a prospectus has been issued with intent to defraud the applicants for the 
securities of a company or any other person or  

b) For any fraudulent purpose, every person referred in this section shall be personally 
responsible, without any limitation of liability, for all or any of the losses or damages that 
may have been incurred by any person who subscribed to the securities on the basis of 
such prospectus. 

 
Academic Interest:  
 
Meaning of Fraud: Fraud includes any act, omission, concealment of fact or abuse of position with 
intent to deceive, to gain undue advantage from, or to injure the interest if, any other person, whether 
or not there is any wrongful or wrongful loss. 
  
Similar Questions:  

Q) What is the law relating to criminal liability for mis-statement in the prospectus u/s 34 of 
Companies Act, 2013? 

Ans: Refer above question. 
 
Q) When director is not liable for a misstatement in a prospectus? 
 
Ans: Refer Points A(3) Exception to criminal punishment and B(3) Exception to Civil punishment of 
the above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 7, 8  
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Q.No.17. Who is an expert? When is he liable for any mis-statement in the prospectus? When 
is he not liable?                                         (N 99 – 7M, N 02, 06 – 5M, N 12 – 8M) 

 
Meaning of an Expert: As per Sec 2(38) of Companies Act, 2013 Expert includes an engineer, a 
valuer, a chartered accountant, a company secretary, a cost accountant and any other person who 
has the power or authority to issue a certificate in pursuance of any law for the time being in force. 
 
Unconnected: The report of an expert can be included in a prospectus only if he is unconnected with 
the formation or management of the company. In other words, the person must be independent to 
“function as an expert” [Sec 26(5) of the Companies Act, 2013].  
 
1. When can report be included [Sec 26(5) of the Companies Act, 2013]? His report can be 

included in the prospectus 

a) When he has given his written consent for including his report in the prospectus and he has 
not withdrawn such consent before the delivery of the prospectus to the ROC &  

b) A statement appears in the prospectus that he has given consent and has not withdrawn the 
same. 

 
2. Liabilities: An expert will be liable U/sec 35 - Civil liability for misstatements in prospectus. 

 
3. When not liable? An expert will not be liable for any mis-statements in the prospectus under the 

following situations: 

a) Section 26 (5): that having given his consent, he withdrew it in writing before delivery of the 
copy of prospectus for registration or 

b) Section 35 (2): that the prospectus was issued without his knowledge or consent and that on 
becoming aware of its issue, he forthwith gave a reasonable public notice that it was issued 
without his knowledge or consent. 

c) An expert will only be liable for any mis statements made by him in the capacity of an expert 
and not for any other statement in the prospectus. 

 
4. No criminal Liability:  

a) Section 34 holds all those persons who authorize the issue of such prospectus which contains 
mis statements, it would not apply to an expert as he only gives an expert view on specific 
matters but does not authorize the issue of the prospectus. 

b) Authorization of the issue of a prospectus is done by directors and promoters and hence they 
will be criminally liable under this section. 

 
Similar Question: When is an expert not liable for untrue statements in the prospectus issued by a 
company? 
 
Ans: Refer above question 
 

Q.No.18. What are the penalties for fraudulently inducing a person to invest money?  

 
Punishment for fraudulently inducing persons to invest money: This section 36 of the 
Companies Act, 2013 provides that such persons who fraudulently induces persons to invest money 
by making statement which is false, deceptive, misleading or deliberately conceals any facts, shall be 
punishable for fraud U/s 447 of the Companies Act, 2013. 
 
According to the section, any person shall be liable for fraud who, knowingly or recklessly, makes any 
statement, promise or forecast which is false, deceptive or misleading, or deliberately conceals any 
material facts, to induce another person to enter into, or to offer to enter into,— 
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a) Any agreement for acquiring, disposing of, subscribing for, or underwriting securities; or 

b) Any agreement, the purpose of which is to secure a profit to any of the parties from the yield of 
securities or by reference to fluctuations in the value of securities; or 

c) Any agreement for obtaining credit facilities from any bank or financial institution. 
 
E.g.: Accused persons were convicted for the offence of criminal conspiracy to cheat the public by 
selling them shares by means of an offer in a prospectus, which suppressed the vital information 
about the concerns to be transferred to the company (Re: M K Srinivasan).  
 
Note: However a person can be punished either “U/s 34 of Companies Act, 2013-Criminal Liability for 
Mis-statement in a prospectus” or “U/s 36 of Companies Act, 2013- Penalty for fraudulently inducing a 
person to invest money” only. 
 

Q.No.19. What is the penalty for “Personation for acquisition of securities”? (Or) X applied for 
500 shares in a limited company in a fictitious name. The shares were allotted in that fictitious 
name. Referring to the relevant provisions of Companies Act, 2013 state whether X will incur 
any liability. 

 
Punishable offence U/s 38 of the Companies Act, 2013:  Any person who 

a) Makes or abets making of an application in a fictitious name to a company for acquiring/ 
subscribing for, its securities; or 

b) Makes or abets making of multiple applications to a company in different names or in different 
combinations of his name or surname for acquiring/subscribing for its securities; or 

c) To induces directly or indirectly a company to allot, or register any transfer of, securities to him, or 
to any other person in a fictitious name. 

 
Punishment: Such person shall be liable for action U/s 447. 
 
Disclosure requirement: The prohibitions stated U/s 38 and the punishment for contravention of 
Sec. 38 shall be prominently reproduced in 

a) Every prospectus and b) Every application form. 
 

Order of court on conviction: Where a person has been convicted under this section, the Court 
may also order disgorgement of gain, if any, made by, and seizure and disposal of the securities in 
possession of, such person. 
 

Amount to be credited to IEPF: The amount received through disgorgement or disposal of 
securities shall be credited to the Investor Education and Protection Fund. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 9 
 

Q.No.20. Deemed prospectus / prospectus by implication / offer for sale.         (M 04 – 5M) 

 
Meaning of deemed prospectus:  

a) Where a company allots or agrees to allot any securities  

b) With a view to all or any of those securities being offered for sale to the public  

c) Any document by which the offer for sale to the public is made  

d) Shall be deemed to be a prospectus issued by the company 
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Presumption as to deemed prospectus: Unless contrary is proved, it shall be presumed that 
allotment or agreement to allot the securities was made with a view to the securities being offered for 
sale to the public if it is shown 

a) That the offer for sale to the public was made within 6 months of allotment or agreement to allot; or  

b) That the whole consideration had not been received by the company when offer to the public was 
made. 

 
Effect of deemed prospectus:  

a) All enactments and rules of law as to the contents of prospectus shall apply to prospectus 
deemed prospectus.  

b) All enactments and rules of law as to liability in respect of mis-statement in prospectus shall apply 
to deemed prospectus.  

c) It shall be deemed that the persons by whom the offer to the public is made were named in the 
prospectus as the directors of the company. 

Contents of deemed prospectus:  

a) Contents specified u/s 26 of the companies Act, 2013 

b) Net consideration received or to be received by the company in respect of securities to which the 
offer relates  

c) Time and place for inspection of contract where under the securities have been allotted or to be 
allotted. 

 
Signing of deemed prospectus: The document by which the offer for sale to the public is made 
(which is deemed prospectus issued by the company) must be signed:  

a) In case the person making the offer for sale to the public is a company, by directors of the 
company;  

b) In case the person making the offer for sale to the public is a firm, by not less one-half of the 
partners in the firm. 

 
Similar Question: Explain the concept of “Deemed Prospectus” under the Companies Act, 2013. 
Point out the circumstances where under issuing of prospectus is not mandatory.  
 
Ans: Deemed Prospectus- Refer above question. 

Circumstances where issue of prospectus is not mandatory – Refer previous questions 
 

Q.No.21. Explain the concept of “Shelf Prospectus” in the light of Companies Act, 2013. What 
is the law relating to issuing and filing of such prospectus? (Or) When is a company required 
to issue a ‘shelf prospectus’ under the provisions of the Companies Act, 2013? Explain the 
provisions of the Act relating to the issue of ‘shelf prospectus’ and filing it with the Registrar 
of Companies.                   (M 03, N 05, 08 – 5M,  N 13 – 4M) 

 

Meaning: "shelf prospectus" means a prospectus in respect of which the securities or class of 
securities included therein are issued for subscription in one or more issues over a certain period 
without the issue of a further prospectus. 
 

When the validity period starts: It shall commence from the date of opening of the first offer of 
securities under that prospectus. 
 

Advantage: No further issue of prospectus is required in respect of a second or subsequent offer of 
securities included in such prospectus for a period of 1 year. 
 
Whom it applies? To any class or classes of companies, as the SEBI may provide by regulation in 
this behalf 
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Filing of shelf prospectus: It can be filed-  

a) At the stage of the first offer of securities included therein, which shall indicate a period not 
exceeding 1 year as the period of validity of such prospectus, and  

b) In respect of a second or subsequent offer of such securities issued during the period of validity of 
that prospectus, no further prospectus is required. 

 

Filing of information memorandum with the registrar: A company filing a shelf prospectus shall 
be required to file an information memorandum containing all material facts relating to:  

a) New charges created,  

b) Changes in the financial position of the company as have occurred between the first offer of 
securities or the previous offer of securities and the succeeding offer of securities, and 

c) Such other changes as may be prescribed,  

With the Registrar within the prescribed time, prior to the issue of a second or subsequent offer of 
securities under the shelf prospectus: 
 
Inform changes: Where a company or any other person has received applications for the allotment 
of securities along with advance payments of subscription before the making of any such change, the 
company or other person shall intimate the changes to such applicants. 
 
Refund: If after intimation of changes any person express a desire to withdraw their application, the 
company or other person shall refund all the monies received as subscription within 15 days thereof. 
 
Prospectus(I.M. + S.P. = Prospectus): Where an information memorandum is filed, every time an 
offer of securities is made with all the material facts with the registrar, such memorandum together 
with the shelf prospectus shall be deemed to be a prospectus. 
 

Q.No.22. Write about red herring prospectus. [Sec 32 of the Companies Act, 2013]                                
                                                                                                     (M 06, 08 - 5M, M 14 – 8M) 

 
Meaning: "Red herring prospectus" means a prospectus which does not include complete particulars 
of the quantum or price of the securities included therein. A red herring prospectus is also a 
prospectus as per Section 2 (70). 
 
Issue of red herring prospectus: Company proposing to make an offer of securities may issue a 
red herring prospectus prior to the issue of a prospectus. 
 
Filing with the registrar: A company proposing to issue a red herring prospectus shall file it with the 
Registrar at least 3 days prior to the opening of the subscription list and the offer. 
 
Obligations same as that of prospectus: A red herring prospectus shall carry the same obligations 
as are applicable to a prospectus and any variation between the red herring prospectus and a 
prospectus shall be highlighted as variations in the prospectus. 
 
Prospectus with the details not included in the red herring prospectus: Upon the closing of the 
offer of securities, the prospectus shall be filed with the registrar and the SEBI. The prospectus shall 
state – 

a) The total capital raised, whether by way of debt or share capital 

b) The closing price of the securities and 

c) Any other details as were not included in the red herring prospectus. 
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Q.No.1. No additional information in addition to the statutory requirements can be given in the 
prospectus. 

 
False, Section 26 of the Companies Act, 2013 every prospectus shall state the information and set 
out the reports for the purpose of the financial information as prescribed in the section itself. The 
section does not contain any negative provision regarding inclusion of additional information in the 
prospectus. Any additional information which may useful to the investors i.e. the contents given in 
Sec. 26 of the Companies Act, 2013 are only minimum 
 

Q.No.2. All statements in a prospectus issued by X & Co. Ltd. were literally true, but it failed to 
disclose that the dividends stated in it as paid were not paid out of revenue profits, but out of realised 
capital profits. The statement that the Company had paid dividends for a number of years was true. 
But the Company had incurred losses for all those years, however, no disclosure of this was made in 
the prospectus. An allottee of shares wanted to avoid the allotment on the ground that the prospectus 
did not disclose this fact which, in his opinion, was very material. Would he succeed?                     
             (or)             (M 04 - 5M) 
 

XYZ Ltd issued a prospectus inviting the public for subscription of its equity shares stating in it that 
the company possess good financial health and paying dividends to its equity SH’s consistently and 
regularly @ 20% over the last five years. The fact was, company was running in losses since the last 
three years and it was paying dividends to its SH’s out of accumulated profits. Mr.Amit read the 
prospectus and bought 500 shares from the company. Discovering the misstatement made by the 
company in the prospectus, he wants to rescind the contract and claim the damages from the 
company.                              (M 13- 4M) 
 

Referring the provisions of companies Act, 2013 decide whether Mr.Amit will succeed?  
 

Facts of the case: The prospectus of the company provided that company had paid dividend for 
number of years but it failed to disclose the fact that dividends are paid out of capital profit due to 
continuous loss. An allottee wants to avoid allotment on that ground. 
 

Relevant Case Law & Provision: “Rex Vs Kylsant” – In this case it was held that no fact should be 
omitted, the existence of which might, in any degree, affect the nature of quality of privileges and 
advantages disclosed by the prospectus.  
 

A company is liable for a misstatement if it is shown that the prospectus was issued by the company 
or by someone with the authority of the company. The subscriber may have the following remedies 
against the company: 
 

Rescission of the contract [Sec 19 of the Indian Contract Act, 1872]:  

•  A contract made with the company to purchase shares is on the utmost good faith.  

•  It implies that if a misrepresentation or non-disclosure of fact renders a statement untrue in a 
material particular or renders the whole prospectus untrue, the contract is voidable at the option of 
the aggrieved party.  

•  In other words, the subscriber to the shares can file a suit against the company to rescind the 
contract under the general law of contracts.  

 

Damages for deceit:  The second remedy against the company is damages for deceit under the 
general law of contract and may recover damages.  
 
The allottee cannot, however, both retain the shares and get damages against the company.  
 

 
 

PRACTICAL QUESTIONS 
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Analysis: In the given case the company was making losses and that the dividends were paid out of 
past year profits gave a false impression that the company was making profits. The prospectus 
doesn’t disclose all the material facts truly, honestly and accurately. The suppression of such fact 
might have affected investor’s decision to subscribe for shares. 
 
The allottee has a right to rescind the contract of allotment of shares if he had relied and acted on the 
prospectus i.e he subscribed for shares after being influenced by a misleading prospectus.  
 

Conclusion: The allottee can avoid the contract of allotment of shares. 
 

Q.No.3. A applied for 200 shares on the basis of a prospectus which contains some misstatement. 
The shares are allotted to him.  A afterwards transfers the shares to B.  Can B bring an Action for a 
rescission on the ground of mis-statement? 
 

Facts of the Case: A, who bought the shares based on prospectus transferred the shares to B. Now 
B wants to bring an action for a rescission on the ground of mis-statement. 
 

Relevant case law & Provision: A company is liable for a misstatement if it is shown that the 
prospectus was issued by the company or by someone with the authority of the company. The 
allottee have certain remedies against the company such as rescission of the contract, damages for 
deceit etc as per Sec 19 of the Indian Contract Act, 1872. 
 
But before this right can be exercised, the following conditions must be followed: 

1. The statement was an omission of material fact or material misrepresentation of fact. 

2. It induced the shareholder to take the shares. 

3. The shareholder relied on the statement in the prospectus in applying for the shares. A purchaser 
of shares in the open market has no remedy against the company or any other person even if he 
purchased shares by being influenced by misrepresentation in the prospectus [Peek vs. Gurney]. 

4. The omission of material fact or misrepresentation of a material fact was misleading. 

5. Those acting on behalf of the company acted fraudulently. 

6. Those purporting to act on behalf of the company were authorised to act on its behalf. 

7. He suffered a loss or damage. 
 
The proceeding for rescission was started as soon as the allottee came to know of the misleading 
statement. 
 

Analysis: In the given case B obtained shares from A through transfer and not contracted with the 
company on the basis of prospectus containing mis-statement. 
 
Conclusion: B cannot bring an action of rescission on the ground of mis-statement. 
 

Q.No.4. With a view to issue shares to the general public a prospectus containing some false 
information was issued by a company. Mr. X received a copy of the prospectus from the company, 
but did not apply for allotment of any shares. The allotment of shares to the general public was 
completed by the company within the stipulated period. A few months later, Mr. X bought 2000 
shares through the stock exchange at a higher price which later on fell sharply, X sold these shares 
at a heavy loss. Mr. X claims damages from the company for the loss suffered on the ground the 
prospectus issued by the company contained a false statement. Referring to the provisions of the 
Companies Act, 2013 examine whether X's claim for damages is justified.                          (N 06 - 5M)   

 
Facts of the case: The prospectus of a company contained some false information. X, didn’t apply at 
the time of issue and bought those shares in stock exchange at higher price and sold at lower price 
and incurred heavy loss. X claims damages for the loss suffered on the ground of mis-statement. 
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Provisions of law:   The remedies available to a subscriber for mis-statements in prospectus are as 
under: 
a) He may claim compensation from directors, promoters or experts for any loss or damage 

sustained by such purchase; 
b) He may avoid the contract under section 19 of the Indian Contract Act, 1872 ; or 
 
Relevant case law: Peek Vs Gurney 
 
According to judgment given in the case of “Peek Vs Gurney” remedy by way of damage will not be 
available to a person, if he has not purchased the shares on the basis of prospectus. 
 
More over at the time of winding up of company, if there are any partly paidup shares then such 
shareholders are liable to contribute as a contributory. 
 
Analysis: In the given case, X purchased shares through the stock exchange open market which 
cannot be said to have bought shares on the basis of prospectus. Thus X is not an original allottee of 
the shares as he had not purchased the shares on the basis of the misleading prospectus. 
 
Conclusion: Mr. X cannot claim damages from the company. 
 

Q.No.5. Peek Ltd. Co. issued and published its prospectus to invite the investors to purchase its 
shares. The said prospectus contained false statement. Mr. X purchased some partly paid shares of 
the company in good faith on the stock exchange. Subsequently, the company was wound up and the 
name of Mr.X was in the list of contributors. Decide: 

i. Whether Mr.X is liable to pay the unpaid amount? 

ii. Can Mr.X sue the directors of the company to recover damages. 

 
Facts of the case: The prospectus of a company contains a false statement Mr. X purchased some 
partly paid up shares in stock exchange. Subsequently the company wound up and the name of Mr.X 
is in the list of contributors. 
 
Provisions of law:   The remedies available to a subscriber for mis-statements in prospectus are as 
under: 

a) He may claim compensation from directors, promoters or experts for any loss or damage 
sustained by such purchase; 

b) He may avoid the contract under section 19 of the Indian Contract Act, 1872 ; or 
 
Relevant case law: Peek Vs Gurney 
 
According to judgment given in the case of “Peek Vs Gurney” remedy by way of damage will not be 
available to a person, if he has not purchased the shares on the basis of prospectus. 
 
More over at the time of winding up of company, if there are any partly paidup shares then such 
shareholders are liable to contribute as a contributory. 
 
Analysis:  By applying the above provisions in the given case: 

a) Since X has purchased partly paidup shares in stock exchange, he has to contribute to the 
company at the time of winding up, as a contributory. 

b) X purchased the shares through the stock exchange open market which cannot be said to have 
bought shares on the basis of prospectus. Thus X is not an original allottee of the shares, as he 
had not purchased the shares on the basis of the misleading prospectus.  
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Conclusion:  

i. Mr. X is liable to pay the unpaid amount. 

ii. Mr. X cannot sue the directors of the company to recover damages. 
 

Q.No.6. Amar subscribed shares issued by F Ltd. The prospectus of F Ltd. included a statement 
which was misleading in the forms and contents. On the faith of the prospectus believing it to be a 
true, Amar subscribed for shares and sustained loss. Can Amar sue for compensation of loss? If so, 
who will be sued for such loss?  

 
Facts of the Case: Amar subscribed shares issued by F Ltd based on the prospectus which contains 
misleading contents and sustained loss.  
 
Provisions of law:  

Sec.37 of Companies Act, 2013 - Action by affected persons 

Sec.35 of Companies Act, 2013 - Civil liability for misstatement in prospectus 
 
Analysis:  
 
Section 37 of the Companies Act, 2013, provides that a suit may be filed or any other action may be 
taken by any person, group of persons or any association of persons who have been affected by any 
misleading statement or the inclusion/ omission of any matter in the prospectus. 
 
Section 35 of the Companies Act, 2013 provides that where any person subscribes for securities on 
the basis of misleading statements or inclusion or omission of any matter in the prospectus resulting 
in any loss or damages, then the company and every person who has authorized the issue of such 
prospectus or a director, promoter and the other (expert), whosoever is liable- shall have to 
compensate every person who has sustained such loss or damage. 
 
Conclusion: He can sue for compensation of loss, against persons mentioned above. Apart from 
above allottee may sue the company for damages for deceit.  
 

Q.No.7. An allottee of shares in the Company has brought an action against director Q in the 
Company in respect of false statements in the prospectus. The director has contended that the 
statements were prepared by promoters and he had relied on them. Is the director liable?  (MTP – 14) 
 
Facts of the case: An allottee of shares in the company brought an action against a director for a 
false statement in the prospectus. The director contended that statement was prepared by promoter 
and he relied on them. 
 
Provisions of law: Sec 34 and 35 of Companies Act, 2013 – Criminal & Civil liability for 
misstatements in prospectus 
 
The only situations when a director will not incur any liability for misstatements in a prospectus are as 
under: 

1. No criminal liability under section 34 shall apply to a person if he proves that such statement or 
omission was immaterial or that he had reasonable grounds to believe, and did up to the time of 
issue of the prospectus believe, that the statement was true or the inclusion or omission was 
necessary. 

2. No civil liability for any misstatement under section 35 shall apply to a person if he proves that: 

a) Having consented to become a director of the company, he withdrew his consent before the 
issue of the prospectus, and that it was issued without his authority or consent; or 
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b) The prospectus was issued without his knowledge or consent, and that on becoming aware of 

its issue, he forthwith gave a reasonable public notice that it was issued without his knowledge 
or consent. 

 
Analysis: In the given case, the director contended that the statements are prepared by promoters 
and he had relied on them. Relying on the statement made by promoters is not a ground included in 
the above defences.  
 
Conclusion: Director shall be held liable. 
 

Q.No.8. Modern Furnitures limited was willing to purchase teakwood estate in Chhattisgarh State. Its 
prospectus contained some important extracts from an expert report giving the number of teakwood 
trees and other relevant information in the estate in Chhattisgarh State. The report was found 
inaccurate. Mr. ‘X’ purchased the shares of Modern Furnitures Limited on the basis of the above 
statement in the prospectus. Will Mr. ‘X’ have any remedy against the company? When will an expert 
not be liable? State the provisions of the Companies Act, 2013 in this respect.                                      

(or) 

X Co. Ltd, intended to buy a rubber estate in Peru. Its prospectus contained extracts from an experts’ 
report giving the number of rubber trees in the estate. The report was inaccurate. Will any 
shareholder buying the shares of the Co. on the basis of the above representation have any remedy 
against the Co.? Can the persons authorising the issue of prospectus escape from their liability?  
                           (N 09 – 5M) 
 
Facts of the case: Prospectus of a company contained extracts from an expert’s report which is 
inaccurate.  Based on the representation a stranger bought shares. 
 

Provision of law:  Sec 35 of Companies Act, 2013 – Civil liabilities for mis-statement. 
 
Analysis: According to Sec 35 of Companies Act, 2013 where a person has subscribed for securities 
of a company acting on any statement included, or the inclusion or omission of any matter, in the 
prospectus which is misleading and has sustained any loss or damage as a consequence thereof, the 
company and every person who 

a) Is a director of the company at the time of the issue of the prospectus; 

b) Has authorised himself to be named and is named in the prospectus as a director of the 
company, or has agreed to become such director, 

c) Is a promoter of the company; 

d) Has authorised the issue of the prospectus; and 

e) Is an expert referred in section 26 of the Companies Act, 2013, shall be liable to pay 
compensation to every person who has sustained such loss or damage. 

 
Exception: No person shall be liable, if he proves that: 

a) Having consented to become a director of the company, he withdrew his consent before the issue 
of the prospectus, and that it was issued without his authority or consent; or 

b) The prospectus was issued without his knowledge or consent, and that on becoming aware of its issue, 
he forthwith gave a reasonable public notice that it was issued without his knowledge or consent. 

 

Conclusion:  

a) Thus the allottee will have remedy against the company and expert.  

b) The expert is not liable if he proves that the prospectus was issued without his knowledge or 
consent, and that on becoming aware of its issue, he forthwith gave a reasonable public notice 
that it was issued without his knowledge or consent. 
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Q.No.9. Mr. M applied for allotment of shares in the name of Mr.Dara. Subsequently it transpired that 
the particular application made in the name of Mr.Dara was in fictitious name. Did Mr. M. incur any 
penalty under the Companies Act, 2013? 
 

Punishment for personation for acquisition, etc., of securities: According to this section 38 of the 
Companies Act, 2013,  

a) Those persons who apply in a fictitious name or make multiple applications or  

b) Otherwise induce a company to allot or register any transfer of securities in fictitious name  shall 
be liable for fraud.  

 

And the amount so received through disgorgement of gain, seizure and disposal of such securities, 
shall be credited to the IEPF(Investor Education and Protection Fund). 
Therefore Mr. M is liable. 
 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

 

THE END 
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6. ALLOTMENT OF SECURITIES & UNDERWRITING 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC M-05 N-05 

M-06 

TO 

M-08 

N-08 

M-09 

TO 

N-09 

M-10 N-10 

M-11 

TO 

M-13 

N- 13 M-14 

 

N- 14 

1.  B - - - - - - - - - - - 

2.  B - - - - - - - - - 4 - 

3.  B - - - - - - - - - - - 

4.  A - - - - - - - - - - - 

5.  B - - - - - - - - - - - 

6.  A - - - - - - - - - - - 

7.  B - - - - - - - - - - - 

8.  A - 5 - 5 - - 8 - - - 8 

9.  B - - - - - - - - - - - 

10.  C - - - - - - - - - - - 

 

Q.No.1. What do you mean by Allotment of shares? 

 
MEANING OF ALLOTMENT 

 
a) The term Allotment is not defined. But in general it is the act of appropriation by the Board of 

Directors of the Company out of previously unappropriated capital of the company to persons who 
have made application for securities. 

b) Allotment of shares is the acceptance by the company of the offer to buy shares in response to an 
issue of shares.  

c) When shares are issued, applications are invited by the company from either the public or 
institutions in case of a public issue and from the private persons / institutions in case of private 
placements to apply for the shares offered.  

d) When such applications are accepted and approved by the company, the shares are said to be 
allotted to the respective applicants. 

e) Allotment of shares can only take place when shares are offered for sale by a company. Hence, 
allotment cannot be made in respect of bonus shares. 

f) Reissue of forfeited securities is not allotment, since it is the appropriation of the already 
appropriated capital. 

g) The word “allotment” gives us the notion of a “lot”. Therefore, there must first be a lot of securities, 
then the division of them into value or classes and lastly allocation of them among various 
applicants is allotment. [Calcutta Stock Exchange Association, In re] 

 

Q.No.2. What are the requisites of a valid allotment of securities by a Company. (Or) Define 
Minimum Subscription. When it is liable to be refunded? Can share application money be 
deposited in any bank?                                                                              (M 14 – 4M) 

 

REQUISITES OF VALID ALLOTMENT 
  

Following are the conditions imposed on allotment of securities [Sec 39 of Companies Act, 
2013]: 
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Primary conditions: Where a company makes an offer to the public for subscription of its securities, 
no allotment of any securities shall be made unless the following 2 conditions are satisfied:  

a) The amount stated in the prospectus as the minimum amount has been subscribed and  

b) The sums payable on application for the amount so stated have been paid to and received by the 
company by cheque or other instrument (5% of FV or as specified by SEBI). 

 
Time limit for minimum subscription: The amount stated in the prospectus as the minimum 
subscription must be subscribed and the sum payable on application in respect of minimum 
subscription must be received by the company within  

a) 30 days from the date of issue of the prospectus, or  

b) such other period as may be specified by the Securities and Exchange Board,  
 
Otherwise, all moneys received by the company shall be returned within such time and manner as 
may be prescribed. 
 
Filing of return of allotment: Whenever a company having a share capital makes any allotment of 
securities, it shall file with the Registrar a return of allotment in such manner as may be prescribed. 
 
Consequences of default: The company and its officer who is in default, shall be liable to a penalty, 
for each default, of 1000 rupees for each day during which such default continues or 1 lakh rupees, 
whichever is less. 
 
According to the Companies (Prospectus and Allotment of Securities) Rules, 2014: If the stated 
minimum amount has not been subscribed and the sum payable on application is not received within 
the period specified therein, then  

a) The application money shall be repaid within a period of 15 days from the closure of the issue and  

b) If any such money is not so repaid within such period, the directors of the company who are 
officers in default shall jointly and severally be liable to repay that money with interest at the rate 
of 15 percent per annum.  

c) The application money to be refunded shall be credited only to the bank account from which the 
subscription was remitted. 

 
Rules under the Contract Act [Academic Interest]: 

a) Allotment must be done only against appropriate application form. 

b) The allotment should be made by the appropriate authority i.e. by Board of Directors. 

c) The allotment to be complete must be communicated to the applicant. 

d) The allotment must be made within a reasonable time. What is 'reasonable time' is a question of 
fact and may change from case to case [Ramsgate Victoria Hotel Vs Montefiare]  

e) The allotment must be absolute and unconditional i.e. it should be made on the same terms as 
stated in the application.  

 
Similar Question: In what way does the Companies Act, 2013 regulate and restrict the following in 
respect of a Company going for public issue of securities: 

1. Minimum Subscription and 

2. Application Money payable on securities being issued?          (M 01 – 7M) 
 

Ans:   

1. Minimum Subscription- Refer above question 

2. Application Money payable on securities being issued - Refer above question 
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Q.No.3. Explain the provisions and main contents of “Return of Allotment” under the 
Companies Act, 2013. 

 
U/Sec 39 (4) of the Companies Act, 2013 whenever a company having a share capital makes an 
allotment of securities, it shall file with the Registrar a return of allotment in such manner as may be 
prescribed. 
 
Rule 12 of the Companies (Prospectus and Allotment of Securities) Rules 2014 prescribes the 
manner for filing of the return of allotment. Whenever a company having a share capital makes any 
allotment of its securities, the company shall, within 30 days thereafter, file with the Registrar a return 
of allotment in Form PAS-3, along with the fee as specified in the Companies (Registration Offices 
and Fees) Rules, 2014. 
 
Attachments and inclusions in Form PAS 3: 

a) A list of allottees states their names, address, occupation, if any, and number of securities allotted 
to each duly certified by the signatory of the Form PAS-3 as being complete and correct as per 
the records of the company. 

b) In the case of securities (not being bonus shares) allotted as fully or partly paid up for 
consideration other than cash, there shall be attached to the Form PAS – 3 a copy of the contract, 
duly stamped, pursuant to which the securities have been allotted together with copy of any 
contract of sale if relating to a property or an asset, or a contract for services or other 
consideration. 

c) In the case of issue of bonus shares, a copy of the resolution passed in the general meeting 
authorizing the issue of such shares shall be attached to the Form PAS –3. 

 

Reissue of forfeited securities is not allotment, since it is the appropriation of the already appropriated 
capital, therefore return of allotment is not required to be filed. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1 
 

Q.No.4. In what way does the Companies Act, 2013 regulate and restrict the following in 
respect of a company going for public issue of shares: 
i) Minimum Subscription, and 
ii) Application Money payable on shares being issued? Explain.  (OR) 
If a company does not receive the minimum subscription, it should refund money received 
from applicants within such time as may be prescribed? 

 
Minimum Subscription [Sec 39] 

  
1. Meaning: Minimum subscription is the minimum amount out of the total amount of securities 

issued by a company which is stated in the prospectus as such.  
 

2. Purpose:  

a) The purpose behind the provision of minimum subscription is to prevent a company from 
starting its business without adequate financial resources.  

b) This is also an investor protection measure as the company has to refund the amounts 
collected on applications in case the minimum subscription as stated in the prospectus is not 
received. 

 
3. Importance [Sec 39(1)]: A company cannot proceed with the allotment of securities to the public 

unless  
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a) The amount stated in the prospectus as the minimum amount has been subscribed and 

b) The amounts payable on the application for the minimum amount so stated has been received 
by the company by cheque or by other instrument. 

 
4. Application Money: The amount payable on application on every security must not be less than 

5% of the nominal value (face value) of the security or such other percentage or amount as may 
be specified by SEBI by making regulations in this behalf [Sec 39(2)]. 

 
5. Time Limit: If the stated minimum amount has not been subscribed and the sum payable on 

application, is not received within a period of 30 days from the date of issue of the prospectus, or 
such other period as may be specified by the SEBI, the amount received shall be returned within 
such time and manner as may be prescribed [Sec 39( 3)]. 

 
6. Deposit in separate bank account [Sec 40(3)]:  

a) The application moneys received from the public for subscription to the securities offered shall 
be kept in a separate bank account in a scheduled bank and  

b) Shall not be utilized for any purpose other than adjusting the same against the allotment of 
securities or refunding the same in case allotment is not made for any reason. 

 
Note: It must be noted that the minimum amount stated in the prospectus as such may not 
necessarily be the same as the amount payable on application in respect of securities offered. On the 
other hand the moneys payable on application cannot be lower than the minimum amount as stated 
in the prospectus. 
 
Position as Per SEBI Regulations:  

a) As per SEBI Regulations, the minimum subscription in respect of public and rights issue shall be 
90% of the issue amount.  

b) The requirement of 90% minimum subscription shall not be mandatory in case of offer for sale of 
securities.  

c) In case of non-receipt by the company of 90% of the issued amount from public subscription plus 
commitments from underwriters or from other sources in case of under-subscribed issues, within 
60 days from the date of closure of the issue.  the company shall refund forthwith the subscription 
amount in full without interest and with interest @15% p.a. if not paid within 10 days after expiry of 
the said 60 days. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 2 

 

Q.No.5. What is “Opening of Subscription List” in Public Issue of Shares? In the case of 
Public issue of shares, the subscription list is to be kept open for a minimum period of 3 
working days. Comment 

 
A. Opening of Subscription List: There is a time gap between the date when an issue is opened 

and when the issue closes. 

a) The opening of the issue marks the date when the members of the public can begin to make 
applications for purchasing the securities offered and  

b) The closing date is the date after which the company will not accept any further applications.  

Both a) and b) are required to be mentioned in the prospectus under section 26 of the Companies 
Act, 2013. 

c) The date on which the offer for securities opens (i.e allotment) is called the opening of the 
subscription list in a public issue of shares. 
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B. Minimum No. of days of opening of subscription list: The subscription list for public issues 

should be kept open for at least 3 working days and a disclosure to this effect should be made in 
the prospectus [As per Companies Act, 1956]. 

 

Q.No.6. When is an Allotment of Shares treated as an irregular allotment? State the effects of 
an irregular allotment. 

 
Irregular allotment:  

a) An allotment of shares is deemed to be irregular when it has been made by a company in 
violation of Sections 23, 26, 39 and 40. 

b) The Companies Act, 2013 does not separately provide for the term “Irregular Allotment” of 
securities.  

c) Hence, one will have to examine the requirements of a proper issue of securities and consider the 
consequences of non fulfillment of those requirements. 

 
Irregular allotment therefore arises in the following instances: 
 
1. Where a company does not issue a prospectus in a public issue as required by section 23  

2. Where the prospectus issued by the company does not include any of the matters required to be 
included therein under section 26 (1), or the information given is misleading, faulty and incorrect; 
or 

3. Where the prospectus has not been filed with the Registrar for registration under section 26 (4); 

4. The minimum subscription as specified in the prospectus has not been received in terms of 
section 39; or 

5. The minimum amount receivable on application is less than 5% of the nominal value of the 
securities offered or lower than the amount prescribed by SEBI in this behalf; or 

6. In case of a public issue, approval for listing has not been obtained from one or more of the 
recognized stock exchanges under section 40 of the Companies Act, 2013 

 
Effects of irregular allotment: The consequences of an irregular allotment depend on the nature of 
irregularity. However, the Companies Act, 2013 does not mention (unlike the previous Companies 
Act) that in case of an irregular allotment the contract is voidable at the option of the allottee. 
 
1. Where prospectus doesn’t contain matters to be stated or information to be given: When 

U/Sec 26 (9) of the Companies Act, 2013 if a prospectus is issued in contravention of the 
provisions of section 26,  

a) The company shall be punishable with fine which shall not be less than 50,000 rupees but 
which may extend to 3 lakh rupees and  

b) Every person who is knowingly a party to the issue of such prospectus shall be punishable 
with imprisonment for a term which may extend to 3 years or with fine which shall not be less 
than 50,000 rupees but which may extend to three 1 rupees, or with both. 

 
2. Non receipt of minimum subscription:  

a) In case the company has not received the minimum subscription amount within 30 days of the 
date of issue of the prospectus, it must refund the application money received by it within the 
stipulated time.  

b) Any allotment made in violation of this will be void and the defaulting company and officers will 
be liable to further punishment as provided in section 39 (5). 

 



 
 

IPCC _33e_C.Law_Allotment of Securities & Underwriting ____________________115 

No.1 for CA/CWA & MEC/CEC                                                   MASTER MINDS

3. Default in getting approval of listing permission: U/Sec 40 (5) any default made in respect of 
getting the approval to listing of securities in one or more recognized stock exchange in case of a 
public issue, will render  

a) The company punishable with a fine which shall not be less than 5 lakh rupees but which may 
extend to 50 lakh rupees and  

b) Every officer of the company who is in default shall be punishable with imprisonment for a 
term which may extend to 1 year or with fine which shall not be less than 50,000 rupees but 
which may extend to 3 lakh rupees, or with both. 

 
Hence, under various provisions of the Companies Act, 2013 stringent punishment has been 
provided for against irregular allotment of securities but the option of going ahead with such allotment 
even if desired by the allottee is not specifically permitted. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO: 3 
 

Q.No.7. What are the provisions relating to listing of securities on stock exchange and 
consequences of failure to get the securities listed? (Sec.40 of Companies Act, 2013) 

 
Sec.40 of Companies Act, 2013 lays the law related to listing of securities in stock exchanges: 
 
1. Companies to obtain permission for the securities from the recognized stock exchange: 

Every company making public offer shall make an application to one or more recognised stock 
exchange or exchanges and obtain permission for the securities to be dealt with in such stock 
exchange or exchanges. 

 
2. Prospectus to state the name of the stock exchange: Where a prospectus states that an 

application according to the above provision has been made, such prospectus shall also state the 
name or names of the stock exchange in which the securities shall be dealt with. 

 
3. Monies received for subscription to be kept in separate bank account: All monies received 

on application from the public for subscription to the securities shall be kept in a separate bank 
account in a scheduled bank and shall be utilised for the following purposes only— 

a) For adjustment against allotment of securities where the securities have been permitted to be 
dealt with in the stock exchange or stock exchanges specified in the prospectus; or 

b) For the repayment of monies within the time specified by the Securities and Exchange Board, 
received from applicants in pursuance of the prospectus, where the company is unable to allot 
securities. 

 
4. No Waiver: Any condition purporting to require or bind any applicant for securities to waive 

compliance with any of the requirements of this section, shall be void. 
 
5. Penalty for default:  

a) For Company – Fine not less than 5 Lakh rupees but extend to 50 lakh rupees  

b) For every Officer – Imprisonment for a term which may extend to 1 year or fine which shall not 
be less than 50,000 rupees but may extend to 3 lakh rupees, or with both.   

 

Note: A public company can either be listed on stock exchange or it may be an unlisted company. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 4 
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Q.No.8. Explain clearly the meaning of the term underwriting & underwriting commission. How 
does the companies act regulate payment of such commission? Explain. (Or) In what way 
does the Companies Act, 2013 regulate the payment of ‘underwriting commission’? Explain 
the provisions of the Act, state the conditions to be complied with before payment of such 
commission can be made to underwriters of the company.                                                         
                 (N 98, M 01 – 7M, N 05 – 5M, N 14 – 8M) 

 
‘Underwriting’ is a contract entered into between the company and certain parties (called 
underwriters) whereby the underwriters guarantee to purchase or get investors to purchase the whole 
or an agreed portion of the securities that are not applied for by the public for subscription.  
 
In consideration of this guarantee the company pays a commission to the underwriters as a 
percentage of the value of the shares offered to the public. 
 
Payment of commission for subscription [Sec 40(6) of Companies Act, 2013]: A company may 
pay commission to any person in connection with the subscription to its securities subject to the 
following conditions prescribed in The Companies (Prospectus and Allotment of Securities) Rules, 
2014: 

1. Authorized by the Articles: The payment of such commission shall be authorized in the 
company’s articles of association; 

2. Paid out of the proceeds of the issue/profit: The commission may be paid out of proceeds of 
the issue or the profit of the company or both; 

3. Rate of Commssion: The rate of commission paid or agreed to be paid shall not exceed, 

a) In case of shares, 5% of the price at which the shares are issued or a rate authorised by the 
articles, whichever is less, and  

b) In case of debentures, shall not exceed 2.5% of the price at which the debentures are issued, 
or as specified in the company’s articles, whichever is less; 

4. Disclosure of the particulars: The prospectus of the company shall disclose - 

a) The name of the underwriters 

b) The rate and amount of the commission payable to the underwriter; and 

c) The number of securities which is to be underwritten or subscribed by the underwriter 
absolutely or conditionally. 

5. No payment of commission: There shall not be paid commission to any underwriter on 
securities which are not offered to the public for subscription. 

6. Copy of the contract to be delivered to the Registrar: A copy of the contract for the payment 
of commission is delivered to the Registrar at the time of delivery of the prospectus for 
registration. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 5, 6, 7 
 

Q.No.9. What is a Depositary receipt? Discuss the provisions of the Companies Act, 2013 and 
rules relating to issue of global depositary receipts by an Indian Company. 

 
Depositary receipt: A depositary receipt is a negotiable financial instrument issued by a bank to 
represent a foreign company's publicly traded securities. The depositary receipt trades on a local 
stock exchange. 
 
Section 41 of the Companies Act, 2013 a company may issue global depository receipts by passing 
SR to transact business with in a depository mode in any foreign country.  
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The Companies (Issue of Global Depository Receipts) Rules, 2014, also lays the conditions and the 
manner in which a company may issue depository receipts in a foreign country. 
 
Eligibility [Rule 3]: A company may issue depository receipts provided it is eligible to do so in terms 
of the Scheme and relevant provisions of the Foreign Exchange Management Rules and Regulations. 
 
Conditions for issue [Rule 4]:  

1. Resolution of BOD: The Board of Directors of the company intending to issue depository 
receipts shall pass a resolution authorising the company to do so. 

2. SR: The company shall take prior approval of its shareholders by a special resolution to be 
passed at a general meeting: 

3. Depository receipts shall be issued by an overseas depository bank: The depository receipts 
shall be issued by an overseas depository bank appointed by the company and the underlying 
shares shall be kept in the custody of a domestic custodian bank. 

4. Compliance with all the provisions, schemes, regulations etc.: The company shall ensure 
that all the applicable provisions of the Scheme and the rules or regulations or guidelines issued 
by the Reserve Bank of India are complied with before and after the issue of depository receipts. 

5. Compliance report to be placed at the meeting: The company shall appoint a merchant banker 
or a practising chartered accountant or a practising cost accountant or a practicing company 
secretary to oversee all the compliances relating to issue of depository receipts and  the same 
shall be placed at the meeting of the Board of Directors of the company or of the committee of the 
Board of directors authorised by the Board in this regard to be held immediately after closure of all 
formalities of the issue of depository receipts. 

 
Non applicability of certain provisions of the Act: 

1. The provisions of the Act and any rules related to public issue of shares or debentures shall not 
apply to issue of depository receipts abroad. 

2. The offer document, if prepared for the issue of depository receipts, shall not be treated as a 
prospectus or an offer document within the meaning of this Act and all the provisions as 
applicable to a prospectus or an offer document shall not apply to a depository receipts offer 
document. 

3. Notwithstanding anything contained under section 88(Register of members etc.) of the Act, until 
the redemption of depository receipts, the name of the overseas depository bank shall be entered 
in the Register of Members of the company. 

 
Note: “Scheme” means the Foreign Currency Convertible Bonds and Ordinary Shares (Through 
Depository Receipt Mechanism) Scheme, 1993 or any modification or re-enactment thereof. 
 

Q.No.10. Discuss the manner for issue of depository receipts and provisions w.r.t voting 
rights of the depository receipts holders. 

 
As per The Companies (Issue of Global Depository Receipts) Rules, 2014: 
 
Manner for issue of depository receipts [Rule 5]:  

1. The depository receipts can be issued by way of public offering or private placement or in any 
other manner prevalent abroad and may be listed or traded in an overseas listing or trading 
platform. 

2. The depository receipts may be issued against issue of new shares or may be sponsored against 
shares held by shareholders of the company in accordance with such conditions as the Central 
Government or Reserve Bank of India may prescribe or specify from time to time. 
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3. The underlying shares shall be allotted in the name of the overseas depository bank and against 

such shares, the depository receipts shall be issued by the overseas depository bank abroad. 
 
Proceeds of issue [Rule 7]: The proceeds of issues of depository receipts shall either be remitted to 
a bank account in India or deposited in an Indian bank operating abroad or any foreign bank (which is 
a Scheduled Bank under the Reserve Bank of India Act, 1934) having operations in India with an 
agreement that the foreign bank having operations in India shall take responsibility for furnishing all 
the information which may be required and in the event of a sponsored issue of Depository Receipts, 
the proceeds of the sale shall be credited to the respective bank account of the shareholders. 
 
Right to vote to the holder of depository receipts [Rule 6]:  

1. A holder of depository receipts may become a member of the company and shall be entitled to 
vote as such only on conversion of the depository receipts into underlying shares after following 
the procedure provided in the Scheme and the provisions of this Act. 

2. Until the conversion of depository receipts, the overseas depository shall be entitled to vote on 
behalf of the holders of depository receipts in accordance with the provisions of the agreement 
entered into between the depository, holders of depository receipts and the company in this 
regard. 

Non applicability of certain provisions of the Act:  

1. The provisions of the Act and any rules issued there under in so far as they relate to public issue 
of shares or debentures shall not apply to issue of depository receipts abroad. 

2. Until the redemption of depository receipts, the name of the overseas depository bank shall be 
entered in the register of members of the company (Notwithstanding Sec 88). 
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Q.No.1. The Board of Directors of a Company reissued securities which were forfeited for non-
payment of calls. As a Company secretary, tell whether Return of Allotment is required to be filled? 
 

Facts of the case:  The Board of Directors of a company reissued the forfeited securities without 
filling return of allotment. 
 

Provisions of law: Sec 39(4) of the Companies Act, 2013 
 

Analysis: According to Sec 39(4) of the Companies Act, 2013 whenever a company having a share 
capital makes any allotment of securities, it shall file with the Registrar a return of allotment in such 
manner as may be prescribed. 
 

Allotment is the act of appropriation by the Board of Directors of the Company out of previously 
unappropriated capital of the company to persons who have made application for securities. 
Therefore reissue of forfeited securities is not allotment, since it is the appropriation of the already 
appropriated capital. 
 

By applying the above provisions in the given case reissue of forfeited securities does not amount to 
allotment of securities because it is the appropriation of the already appropriated capital. 
 

Conclusion:  Return of allotment is not required to be filled by the company. 
 

Q.No.2. After receiving 80% of the minimum subscription as stated in the prospectus, a company 
allotted 100 equity shares in favour of ‘X’. The company deposited the said amount in the bank but 
withdrew 50% of the amount, before finalisation of the allotment, for the purchase of certain assets. X 
refuses to accept the allotment of shares on the ground that the allotment is violative of the provisions 
of the Companies Act, 2013. Comment. 

 
Facts of the Case: After receiving 80% of the minimum subscription as stated in the prospectus, a 
company allotted 100 equity shares in favour of ‘X’. The company deposited the said amount in the bank but 
withdrew 50% of the amount, before finalisation of the allotment. 
 
Provision: As per Sec 39 of the Companies Act, 2013 where a company makes an offer to the public 
for subscription of its securities, no allotment of any securities shall be made unless the following 2 
conditions are satisfied:  

a) The amount stated in the prospectus as the minimum amount has been subscribed and  

b) The sums payable on application for the amount so stated have been paid to and received by the 
company by cheque or other instrument. 

 
Analysis: The company has received 80% of the minimum subscription as stated in the prospectus. 
Hence, the allotment is in contravention of section 39(1) of the Companies Act, 2013 which prohibits 
a company from making any allotment of securities until it has received the amount of minimum 
subscription stated in the prospectus. Under section 39 (3), it is required to refund the money 
received (i.e. 80% of the minimum subscription) to the applicants. It has no other option available. 
 
Conclusion: Therefore, in the present case X is within his rights refuses to accept the allotment of 
shares which has been illegally made by the company. 
 

Q.No.3. The Board of Directors of M/s Reckless Investments Ltd. have allotted shares to the 
investors of the company without issuing a prospectus with the Registrar of Companies, Mumbai. 
Explain the remedies available to the investors in this regard. 

 

PRACTICAL QUESTIONS 
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Facts of the Case: The Board of Directors of M/s Reckless Investments Ltd. have allotted shares to 
the investors of the company without issuing a prospectus with the Registrar of Companies. 
 
Provision: According to Section 23 of the Companies Act, 2013, a public company can issue 
securities to the public only by issuing a prospectus. Section 26 (1) lays down the matters required to 
be disclosed and included in a prospectus and requires the registration of the prospectus with the 
Registrar before its issue. 
 
Analysis: In the given case, the company has violated with the above provisions of the Act and 
hence the allotment made is void.  
 
Conclusion: The company will have to refund the entire moneys received and will also be punishable 
under section 26 (9) of the Act. 
 

Q.No.4. A public limited company which went in for Public issue of shares had applied for listing of 
shares in three recognised Stock Exchanges and out of it only two had given permission for listing. 
Can the company proceed for allotment of shares? 

 
Provision of Law: Under section 40 (1) of the Companies Act, 2013 every company making a public 
offer shall, before making such offer, make an application to one or more recognised stock exchange or 
exchanges and obtain permission for the securities to be dealt with in such stock exchange or exchanges. 
 
Section 40 (2) further states that where a prospectus states that an application under subsection (1) 
has been made, such prospectus shall also state the name or names of the stock exchange in which 
the securities shall be dealt with. 
 
As per Section 40 (5) default will be punishable with a fine which shall not be less than Rs 5 Lakhs 
but may extend to Rs 50 Lakhs and every officer in default shall be punishable with imprisonment for 
a term which may extend upto one year or with a fine of not less than Rs 50,000/- but which may 
extend upto Rs 3 Lakhs, or with both. 
 
Analysis: From the above it is clear that not only has the company to apply for listing of the securities 
at a recognized stock exchange but also obtain permission thereof before making the public offer. 
 

Conclusion: Hence, under the Companies Act, 2013 by making the offer of shares before getting the 
approval from the stock exchanges, it has violated the provisions of section 40 and punishable under 
section 40 (5) accordingly.  
 

[Note: The company seems to have defaulted because the question talks about proceeding with 
allotment which means that the offer has been made and applications received]. 
 

Q.No.5. Dowell Co. Ltd issued 10,000 securities of Rs.10 each. The entire issue was under written by 
ICICI; but before the prospectus was issued the entire capital was subscribed by the friends of 
directors of the Company. Would ICICI be entitled to receive any underwriting commission? 
 

Facts of the case:  A company’s issued capital was subscribed by the friends and directors of the 
company before issuing of prospectus. However the entire issue was underwritten by ICICI. 
 

Provisions of law: Sec 40(6) of Companies Act, 2013 - Payment of commission for subscription  
 

Analysis: According to Sec 40(6) of Companies Act, 2013] a company may pay commission to any 
person in connection with the subscription to its securities subject to the conditions prescribed in The 
Companies (Prospectus and Allotment of Securities) Rules, 2014. 
 

As per Rule 13(e) there shall not be paid commission to any underwriter on securities which are not 
offered to the public for subscription. 

Conclusion:  ICICI is not entitled to receive underwriting commission. 
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Q.No.6. The Board of Directors of a company decides to pay 5% of issue price as underwriting 
commission to the underwriters. On the other hand the Articles of Association of the company permit 
only 3% commission. The Board of Directors further decide to pay the commission out of the 
proceeds of the share capital. Are the decisions taken by the Board of Directors valid under the 
Companies Act, 2013?                                     (M 03 - 5M, N 08 - 5M) 
 

Facts of the case:  The Board of Direction of a company decided to pay 5% of issue price as 
underwriting commission. However, AOA of the company permits only 3% commission. 
 
Provisions of law:  Sec 40(6) of Companies Act, 2013 - Payment of commission for subscription  
 
Analysis: A company may pay commission to any person in connection with the subscription to its 
securities subject to the following certain conditions prescribed in The Companies (Prospectus and 
Allotment of Securities) Rules, 2014: 

a) Authorized by the Articles: The payment of such commission shall be authorized in the 
company’s articles of association; 

b) Paid out of the proceeds of the issue/profit: The commission may be paid out of proceeds of 
the issue or the profit of the company or both; 

c) Rate of Commssion: The rate of commission paid or agreed to be paid shall not exceed, 
•  In case of shares, 5% of the price at which the shares are issued or a rate authorised by the 

articles, whichever is less, and  
•  In case of debentures, shall not exceed 2.5% of the price at which the debentures are issued, 

or as specified in the company’s articles, whichever is less; 

d) No payment of commission: There shall not be paid commission to any underwriter on 
securities which are not offered to the public for subscription. 

 
In the given problem the articles of the company has prescribed 3% underwriting commission but 
directors decided to pay 5% underwriting commission. The directors cannot do so such commission 
cannot be more than that prescribed in the Articles. Therefore the directors are not empowered to do. 
 
Moreover the directors can pay the commission out of capital since underwriting commission can be 
paid both out of capital as well as out of profits it was held in above referred case law. 
 

Conclusion:  
 

Case A: The Board of Directors decision to pay 5% is not valid but the payment of commission out of 
capital is valid. 
 

Q.No.7. Unique Builders Limited, decides to pay 2.5% of the value of debentures as underwriting 
commission to the underwriters but the Articles of the company authorize only 2% underwriting 
commission on debentures. The company further decides to pay the underwriting commission in the 
form of flats. Examine the validity of the above arrangements under the provisions of the Companies 
Act, 2013.                         (N 10 – 8M) 
 

Facts of the Case: Unique Builders Limited, decides to pay 2.5% of the value of debentures as 
underwriting commission to the underwriters but the Articles of the company authorize only 2% 
underwriting commission on debentures. 
 

Provisions of Law: Sec 40(6) of Companies Act, 2013 - Payment of commission for subscription  
 

Relevant Case Law: Booth Vs New Afrikander Gold Mining Co. 
 

Analysis: A company may pay commission to any person in connection with the subscription to its 
securities subject to the following certain conditions prescribed in The Companies (Prospectus and 
Allotment of Securities) Rules, 2014: 
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a) Authorized by the Articles: The payment of such commission shall be authorized in the 

company’s articles of association; 

b) Paid out of the proceeds of the issue/profit: The commission may be paid out of proceeds of 
the issue or the profit of the company or both; 

c) Rate of Commssion: The rate of commission paid or agreed to be paid shall not exceed, 

•  in case of shares, 5% of the price at which the shares are issued or a rate authorised by the 
articles, whichever is less, and  

•  in case of debentures, shall not exceed 2.5% of the price at which the debentures are issued, 
or as specified in the company’s articles, whichever is less; 

d) No payment of commission: There shall not be paid commission to any underwriter on 
securities which are not offered to the public for subscription. 

 
In the given problem the articles of the company has prescribed 2% underwriting commission but 
directors decided to pay 2.5% underwriting commission. The directors cannot do so such commission 
cannot be more than that prescribed in the Articles. Therefore the directors are not empowered to do. 
 
Conclusion:  

a) Hence the decision of Unique Builders Limited, to pay underwriting commission exceeding the 
percentage prescribed under Articles is not valid. 

b) The company may pay the underwriting commission in the form of flats as decided in the Booth 
Vs New Afrikander Gold Mining Co.case. Underwriting commission may be paid in cash or kind or 
as lumpsum or by way of percentage but in any case it can’t go beyond the statutory limits of 5% 
or 2½ % as the case may be. 
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7. DEPOSITS 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC M-05 TO N-14 

1.  B - 

2.  A - 

3.  B - 

4.  B - 

 
Introduction: Section 73 to 76 of the Companies Act, 2013 read with Companies (Acceptance of 
Deposits) Rules, 2014 made under Chapter V of the Act regulate the invitation and acceptance of 
deposits. 
 

Q.No.1. Define the term “deposit”. What are exempted deposits? 
 

According to the definition given under section 2(31) of the Companies Act, 2013, the term ‘deposit’ 
includes any receipt of money by way of deposit or loan or in any other form, by a company, but does 
not include such categories of amount as may be prescribed in consultation with the RBI. 
 
According to the Companies (Acceptance of Deposits) Rules, 2014, following categories of 
amount may not be considered as deposit: 

a) Any amount received from the Central Government or a state Government, or from any other 
source whose repayment is guaranteed by the Central Government or a State Government, or 
any amount received from a local authority, or any amount received from a statutory authority 
constituted under an Act of Parliament or a State Legislature ; 

b) Any amount received from foreign Governments, foreign international banks, multilateral financial 
institutions etc. subject to the provisions of Foreign Exchange Management Act, 1999 

c) Any amount received as a loan or facility from any banking company. 

d) Any amount received as a loan or financial assistance from Public Financial Institutions 

e) Any amount received against issue of commercial paper or any other instruments issued in 
accordance with the guidelines or notification issued by the Reserve Bank of India; 

f) Any amount received by a company from any other company; 

g) Any amount received and held pursuant to an offer made in accordance with the provisions of the 
Act towards subscription to any securities, so long as such amount is appropriated only against 
the amount due on allotment of the securities applied for; 

h) Any amount received from a person who, at the time of the receipt of the amount, was a director 
of the company 

i) Any amount raised by the issue of bonds or debentures secured by a first charge or a charge 
ranking pari passu with the first charge on any assets referred to in Schedule III of the Act 

j) Any amount received from an employee of the company 

k) Any non-interest bearing amount received or held in trust; 

l) Any amount received in the course of, or for the purposes of, the business of the company 

m) Any amount brought in by the promoters of the company by way of unsecured loan in pursuance 
of the stipulation of any lending financial institution or a bank 

n) Any amount accepted by a Nidhi company in accordance with the section 406 of the Companies 
Act, 2013. 
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Note:  

1. The amount received by a company in the joint names of a director and a non director will not be 
exempted from the definition of deposit. 

2. Deposit by a Director out of borrowing from a Third Party is a deposit, and not entitled for 
exemption. 

 
Deposit vs. Loan:  

a) Apparently there seems to be little difference between a ‘deposit’ and a ‘loan’. But if you closely 
analyse the terms, you shall find an appreciable amount of difference between the two.  

b) Under the Limitation Act, 1963, the limitation in case of a loan and in case of a deposit, begins at 
different points of time.  

c) In case of a loan, it commences from the date of incurring that loan, whereas in the case of a 
deposit, it begins from the date where the demand is made.  

d) In simple words, unlike a loan there is no immediate obligation to repay in the case of deposits. 
 

Q.No.2. What is the prohibition on accepting deposits from public? From whom a Company 
can accept deposits as per the Companies Act, 2013? 

 
Prohibition on acceptance of deposits from public: According to section 73 of the Companies Act, 
2013, on and from commencement of this Act, no company shall invite, accept or renew deposits 
under this Act from the public except in a manner provided under the Chapter V of the Act (applicable 
to all companies). 
 
Exception: This prohibition shall not apply to the acceptance of deposits from public by the following 
company: 

a) Banking company, 

b) Non- banking financial company as defined in the Reserve Bank of India Act, 1934, 

c) A housing finance company registered with the National Housing Bank established under the 
National Housing Bank Act, 1987 ,and 

d) such other company as the Central Government may specify, after consultation with the Reserve 
Bank of India. 

 
Note: Section 73 provides for acceptance of deposits from members and prohibits acceptance of 
deposits from public. However, certain eligible public companies are permitted to accept deposits 
from public as per provisions of section 76. 
 
When company may accept deposit from its members: A company may, subject to the passing of 
a resolution in general meeting and subject to such rules as may be prescribed in consultation with 
the Reserve Bank of India, accept deposits from its members  

1. on such terms and conditions, including the provision of security, if any, or  

2. for the repayment of such deposits with interest, as may be agreed upon between the company 
and its members, subject to the fulfillment of the following conditions: 

a) Issuance of a circular to its members including therein a statement showing the financial 
position of the company, the credit rating obtained, the total number of depositors and the 
amount due towards deposits in respect of any previous deposits accepted by the company 
and such other particulars in such form and in such manner as may be prescribed; 

b) Filing with RoC: File a copy of the circular along with such statement with the Registrar 
within 30 days before the date of issue of the circular (to public). 
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c) Deposit repayment reserve: Shall deposit such sum which shall not be less than 15 per cent 
of the amount of its deposits maturing during a financial year and the financial year next 
following, and kept in a scheduled bank in a separate bank account to be called as deposit 
repayment reserve account.  

For example, if name of company is XYZ Limited, then it shall have a bank account called 
‘XYZ Ltd – deposit repayment reserve account’. The deposit repayment reserve account shall 
not be used by the company for any purpose other than repayment of deposits. 

d) Insurance: Shall provide such deposit insurance in such manner and to such extent as may 
be prescribed. 

e) Certification: Certify that the company has not committed any default in the repayment of 
deposits accepted either before or after the commencement of this Act or payment of interest 
on such deposits; and 

f) Security: Create security, if any for the due repayment of the amount of deposit or the interest 
thereon including the creation of such charge on the property or assets of the company: 

 
Note: Where a company does not secure the deposits or secures such deposits partially, then, the 
deposits shall be termed as ‘‘unsecured deposits’’ and shall be so quoted in every circular, form, 
advertisement or in any document related to invitation or acceptance of deposits. 
 
Repayment of deposit: Every deposit accepted by a company shall be repaid with interest in 
accordance with the terms and conditions of the agreement. 
 
Failure on the repayment of deposit: Where a company fails to repay the deposit or part thereof or 
any interest thereon, the depositor concerned may apply to the Tribunal for an order directing the 
company to pay the sum due or for any loss or damage incurred by him as a result of such non-
payment and for such other orders as the Tribunal may deem fit. 
 
Application of the amount of DRR account: The deposit repayment reserve ( DRR) account shall 
not be used by the company for any purpose other than repayment of deposits 
 
Acceptance of deposits in contravention to rules [Sub-section (6) of section 58A of the 
Companies Act, 1956]:   

a) If the contravention relates to the acceptance of deposit, the amount of fine is equal to, or more 
than, the amount of the deposit so accepted.  

b) But in the case of invitation of any deposit in contravention of the said rules, the minimum amount 
of fine is at least Rs 50,000 and the maximum limit is Rs 10 lakhs.  

c) Besides, every officer of the company who is in default shall be punishable with imprisonment for 
a term extending up to 5 years and also liable with fine. 

 
[Note: The corresponding provision is given in the section 75 of the Companies Act, 2013 , which is 
not yet notified. For the reference see the annexure] 
 

Q.No.3. Discuss the provisions of the Companies Act, 2013 with respect to repayment of 
deposits accepted before commencement of this Act [Sec 74 of the Companies Act, 2013]. 

 
Introduction: Only private companies were prohibited under the Companies Act, 1956 from 
accepting public deposits. Under the Companies Act, 2013, entire landscape of ‘deposits’ is changed. 
Accordingly it mandates all companies to repay deposits within 1 year. All companies can accept 
deposits from its members / shareholders, subject to compliance of stricter norms under section 73 of 
Companies Act, 2013. Only public companies can invite or accept deposits from public, subject to 
strict procedure under the Rules and section 76 Companies Act, 2013. 
 
Applicability: Section 74 is applicable to all companies. 
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Where any deposit is accepted by a company, before the commencement of the Act, and any amount 
thereof or interest due thereon has remained unpaid (though due) then such companies shall: 
 
1. Notwithstanding anything contained in any other law for the time being in force or under the terms 

and conditions subject to which the deposit was accepted or any scheme framed under any law, 
file with the Registrar of Companies,  

a) Within 3 months of commencement of the Act (in respect of deposit and interest thereon 
which became due but remained unpaid) or  

b) Within 3 months of due date for repayment of deposits and interest thereon (where they are 
not due for repayment at the time of commencement of the Act), 

a statement of all the deposits accepted by the company and sums remaining unpaid with interest 
payable thereon. Such statement shall also give details of arrangements made by the Company 
for its repayment. AND 

 
2. Repay within 1 year from such commencement or from the date on which such payments are 

due, whichever is earlier. 
 
Application to NCLT: Where a company comprehends its inability to repay as per (b) above, it may 
approach National Company Law Tribunal (‘NCLT’), for seeking more time to repay deposit. 
 
NCLT may allow reasonable more time to repay the deposits with interest after considering, inter alia, 
its financial position, amount of deposits and interest thereon. 
 
Penalty: Where a company fails to repay deposits and interest thereon or part thereof within 
aforesaid time, or within extension of time given by NCLT: 

a) The company is liable to minimum fine of Rupees 1 crore and which may extend upto Rupees 10 
crore. Despite payment of fine, the company continues to be liable to repay deposits with interest. 

b) Besides the company, every officer of the company who is in default is liable to minimum fine of 
Rs.25,00,000/- (Rupees twenty five lakh) and which may extend upto Rs.2,00,00,000/- (Rupees 
two crore) or with imprisonment upto seven years or with both (fine and imprisonment). 

 

Q.No.4. Discuss the provisions of the Companies Act, 2013 with respect to acceptance of deposits 
from public by certain companies having high net worth or high turnover as may be prescribed [Sec 
76 of the Companies Act, 2013] 

 
Ans: Applicability: A public company, having such net worth of not less than 100 crore rupees or 
turnover of not less than 500 crore rupees and accepting or intending to accept deposits from public 
(Rule 2(1) (e) of the Companies (Acceptance of Deposit) Rules, 2014 prescribed limit). 
 

Eligible public companies may accept deposits from public, subject to: 

c) Compliance of conditions of section 73(2), 

d) Compliance of the rules which the Central Government shall frame in consultation with the 
Reserve Bank of India, 

e) Obtaining the rating (including its net worth, liquidity and ability to pay its deposits on due date) 
from a recognized credit rating agency for informing the public the rating given to the company at 
the time of invitation of deposits from the public which ensures adequate safety AND the rating 
shall be obtained for every year during the tenure of deposits; and 

f) Creating a charge on its assets, if public deposit is a secured deposit, within 30 days of such 
acceptance. Amount of charge shall not be less than the amount of deposits accepted from public 
in favour of the deposit holders in accordance with the rules. Provisions of sections 73, 74 and 75 
of the Companies Act, 2013 shall apply mutatis mutandis to acceptance of deposits from public by 
eligible public companies. 



 
 

IPCC _33e_C.Law _Deposits____________________________________________127 

No.1 for CA/CWA & MEC/CEC                                                             MASTER MINDS 

Note: 

1. For acceptance of deposits from members by a public company as well as private company, 
section 73 is applicable. 

2. Private companies are prohibited from accepting deposits from public. However, banking 
companies, NBFCs and other companies to be specified by the Government can accept deposits 
from public. 

3. Prohibition on acceptance of deposits contained in section 73 shall not apply where a public 
company accepts deposits in compliance of section 76 of the Act. 

 
Net worth [Sec 2(57) of Companies Act, 2013] - means the aggregate value of the paid-up share 
capital and all reserves created out of the profits and securities premium account, after deducting the 
aggregate value of the accumulated losses, deferred expenditure and miscellaneous expenditure not 
written off, as per the audited balance sheet, but does not include reserves created out of revaluation 
of assets, write back of depreciation and amalgamation. 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

 

THE END 
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8. MEMBERSHIP 
 

Topic wise analysis of Past Exam papers of IPCC  
 

No. ABC M-05 N-05 M-06 N-06 M-07 

N-07 

TO 

M-10 

N-10 M-11 N-11 M-12 

M-13 

TO 

N-13 

M-14 

1.  B - - - 5 - - - - - - - - 

2.  A - 5 - - - - - - - 4 1 - 

3.  A - - - - - - - - - - - - 

4.  B - - - - - - - - - - - - 

5.  B - - - - - - - - - - - - 

6.  C - - - - - - - - - - - - 

7.  B - - - - 1 - 5 - 8 - - - 

8.  B - - - - - - - - - - - - 

9.  C - - - - - - - - - - - - 

10.  C - - - - - - - - - - - - 

11.  B - - - - - - - - - - - 5 

12.  C - - - - - - - - - - - - 

13.  B - - - - - - - - - - - - 

14.  C - - - - - - - - - - - - 

15.  B - - - - - - - - - - - - 

16.  B - - - - - - 1 - - - - - 

17.  C - - - - - - - - - - - - 

18.  B - - - - - - - - - - - - 

19.  C - - - - - - - - - - - - 

20.  C - - - - - - - - - - - - 

 

Q.No.1. Explain different ways through which a person may become a member.       (N 02 – 5M)  

 
Section 2(55) of Companies Act, 2013 defines Member in relation to a company, means: 

a) The subscriber to the memorandum of the company who shall be deemed to have agreed to 
become member of the company, and on its registration, shall be entered as member in its 
register of members; 

b) Every other person who agrees in writing to become a member of the company and whose name 
is entered in the register of members of the company; 

c) Every person holding shares of the company and whose name is entered as a beneficial owner in 
the records of a depository. 

A person may become a member of the company in any one of the following ways: 

a) Membership by subscription to Memorandum: The subscribers to the MOA are deemed to 
have agreed to become its members. When the company is registered, their names are entered 
in the register of members. Even the absence of an entry in the register of members will not alter 
the position. Neither application nor allotment of shares is necessary [Universal Transport Co. vs. 
Jagjit Singh, Babulal vs. Naraina Sugar Mill].  
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b) By Application and Allotment (Primary Market): Every other person, other than subscribers to 
MOA, who agrees in writing to become a member and whose name is entered in the register of 
members, shall be a member of the company.  

c) By Transfer (Secondary Market): A person may purchase the shares in open market. He 
becomes member when the transfer of shares is registered in his name. 

d) In case of depository: Every person holding equity share capital of the company and whose 
name is entered as beneficial owner in the records of the depository shall be deemed to be the 
member of the concerned company.  

e) By Succession (Transmission of shares): In case of death of a member his legal representatives 
are entitled to have their names entered in the register of members. Similarly, the official receiver is 
entitled to be a member in place of the shareholder who has been adjudicated insolvent.  

f) Membership by acquiring qualification shares: Before a person can be appointed as the 
director of a public company, he must take and pay for the qualification shares, if any. Thus, he 
becomes a member and is in the same position as a subscriber to the Memorandum. 

g) By estoppel: One cannot be deemed to be a member on ground of estoppel, simply because his 
name appears in the register of members. Where, however, a person’s name is there in the 
register and he has, in fact, accepted the position and acted as a member, the agreement will be 
presumed to be in writing until the presumption is rebutted by proof to the contrary.  

 
Similar Question:  

Q) Person whose name has been entered in the register of members are the shareholders of the 
company. State correct or not.                                                                                (MTP – 14) 

Ans: Incorrect 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO.1, 2, 3 
 

Q.No.2. State the circumstances under which a member may not be a shareholder or a 
shareholder may not be a member. (Or) “Every shareholder of a company is also known as a 
member, while every member may not be known as a shareholder.” Examine the validity of the 
statement and point out the distinction between a ‘member’ and a ‘shareholder’.                                
              (N 99 - 7M, N 02, 05 - 5M, M 12 - 4M, N 12 - 1M) 

 
Generally, the terms ‘member’ & shareholder’ are interchangeably used to mean the same. But 
sometimes a member need not be a shareholder and a shareholder need not be a member. 
Following are such situations: 

a) Transfer of shares: A person who has transferred his shares ceases to be a holder of those 
shares from the date of the transfer, but he continues to be a member till such time the transfer is 
registered in the name of the transferee in the register of members. 

b) Death of a member: When a member dies, he is no longer a shareholder, as he is not in 
existence to hold the shares. But the deceased person will continue to be a member until his legal 
representatives get their names registered. Till then, the legal representatives do not become 
members but they are shareholders since they hold the shares. 

c) Member becoming insolvent: When a member becomes insolvent, the Official Receiver or 
Official Assignee is holding the shares in his own right. Therefore, the insolvent member is no 
longer the shareholder, though he continues to be the member of the company. 

d) Holder of a share warrant: A person who is holding a share warrant is a shareholder but he is 
not a member of the Co. as his name is struck off from the Register of the members.  

e) Subscribers to MOA: A person who subscribes to the memorandum immediately becomes the 
member, even though no shares are allotted to him. Till shares are allotted, he is a member but 
not the shareholder of the company. 
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f) Company limited by Guarantee: In the case of a company limited by guarantee, having no 

share capital, there will be only members but not shareholders. 
 

Q.No.3. Distinguish between member and share holder.          

 
No. Basis Member Shareholder 

1.  Definition The term ‘member’ is defined U/s 
Sec 2(55). 

The term ‘shareholder’ has not been 
defined under the Act. 

2.  Meaning The term ‘member’ means a 
person whose name is entered in 
the register of members. 

The term ‘shareholder’ means a person 
who holds shares in a company 

3.  Nature of a 
company 

Every company shall have the 
minimum number of members, 
whether it is limited by share 
capital or guarantee. 

Only a company having a share capital 
can have shareholders. A company 
limited by guarantee and having no 
share capital does not have any 
shareholders 

4.  Registration A registered shareholder is a 
member 

A registered member may not be a 
shareholder 

5.  On the death 
of member 

A legal representative may not be 
a member until he applies for 
registration. 

The legal representative remains a 
shareholder though his name does not 
appear on the register. 

6.  Share 
Warrant 

Holder of the share warrant is not 
a member as his name is struck 
off. 

A person who owns a share warrant is 
still a shareholder. 

7.  On 
subscription 

A person who subscribes to the 
MOA immediately becomes the 
member. 

When the shares are allotted to the 
subscriber they become shareholders. 

8.  On the 
transfer 

On the transfer of share the person 
remains the member till the time the 
transfer is registered in the name of 
the transferee. 

A person who transfers his shares 
ceases to be a holder of shares from the 
date of transfer. 

 

Q.No.4. When membership ceases?                                                                       (M 98 – 7M) 

 
Membership is terminated when a person’s name is removed from the register of members for some 
proper reason. This may occur when:  

a) He transfers all of his shares;  

b) His shares are forfeited, surrendered or sold to enforce a lien;  

c) He holds redeemable preference shares and they are redeemed;  

d) He dies and his legal representative transfers the shares or secures their registration in his own 
name;  

e) His contract to take the shares is rescinded or repudiated;  

f) He becomes insolvent and the Official Assignee or Receiver disclaims the shares or transfers 
them; and  

g) The shares are held by a company in the course of liquidation, and the liquidator disclaims the 
shares or transfers them. 

 
Copy Rights Reserved  

To MASTER MINDS, Guntur 
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The Register of members, however, is only, prima facie evidence as to whether a person is a member 
or not and if a person’s name is improperly removed, all his rights and obligations as a member 
continue to remain the same. 
 
Similar Question: How is membership of a company terminated? In what respects may a member 
be differentiated from a shareholder?                (M 99 - 7M) 

Ans: Termination of membership- Refer above question 
Difference between Member and Shareholder- Refer Qno.3  

 

Q.No.5. Explain the rights of members of the company.                                       (N 01 – 7M)   

 
The Companies Act, 2013 provides various rights to a member, which are as follows: 

1. To have the certificate of shares held or the certificate of stock issued to him within the prescribed 
time [Section 56 of the Companies Act, 2013]. 

2. To have his name borne on the register of members. 

3. To transfer shares subject to any restrictions imposed by the articles [Section 44 of the 
Companies Act, 2013]. 

4. To attend meetings of shareholders, receive proper notice and to vote at the meetings. 

5. To associate in the declaration of dividends and to apply to the Court for an injunction restraining 
the directors from paying dividends on an ultra vires declaration or out of capital. 

6. To inspect the registers, indexes, returns and copies of certificates, etc. kept by the company and 
to obtain extracts or copy thereof [Section 13 of the Companies Act, 2013]. 

7. To obtain copies of Memorandum and Articles on request on payment of the prescribed fees 
[Section 17 of the Companies Act, 2013]. 

8. To have the first option in case of issue of shares or a further issue of shares (i.e., the right of pre-
emption) by the company [Section 62 of the Companies Act, 2013]. 

9. To apply to the Court to have any variation or abrogation to his rights set aside by the Court 
[Section 48 of the Companies Act, 2013]. 

10. To have notice of any resolution requiring special notice [Section 115 of the Companies Act, 
2013]. 

11. To obtain on request minutes of proceedings at general meeting [Section 119 of the Companies 
Act, 2013]. 

12. To remove directors by joining with others [Section 169 of the Companies Act, 2013]. 

13. To obtain a copy of the profit and loss account and the balance sheet with the auditor’s report 
[Sections 129 and 136 of the Companies Act, 2013]. 

14. To apply for the appointment of one or more competent inspectors by the Government to 
investigate into the affairs of the company as well as for reporting thereon [Sections 235 and 237 
of the Companies Act, 2013]. 

15. To participate in the appointment of an auditor or auditors at the Annual General Meeting [Section 
213 of the Companies Act, 2013]. 

16. To inspect the auditor’s report at the Annual General Meeting of the company [Section 145 of the 
Companies Act, 2013]. 

17. To receive a share in the capital of the company and in the surplus assets, if any, on the 
company’s liquidation. 
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18. To participate in passing of the special resolution that the company may be wound up by the 

Court or voluntarily [Sections 271 and 304 of the Companies Act, 2013]. 

19. To participate in appointment and in fixation of remuneration of one or more liquidators in the 
case of a Member’s Voluntary Winding up and to fill any vacancy in the office of a liquidators so 
appointed by him [Sections 310 and 311 of the Companies Act, 2013]. 

 
Similar Question: M Company Ltd. Issued 2,00,000 equity shares of Rs 10 each. You are allotted 
100 shares. Explain any ten rights you have as a member of the company. (N 01 7M) 
 
Ans: Refer above question.  
 

Q.No.6. Liabilities and duties of members. 

 
The following are the duties/liabilities of a member of the Company: 

1. To take shares, when they are allotted in due time and in compliance with the provisions of the 
Act, unless the refusal to accept the shares has been sent on the ground of non-compliance with 
the provisions of the Act as regards the issue of the prospectus or as regards allotment. 

2. To pay for the shares allotted to him when the allotment is made and when calls have been made 
validly and in conformity with the provisions of the articles. 

3. To abide by the doing of the majority of members unless the majority acts vindictively, 
oppressively, mala fide or fraudulently. 

4. To contribute to the assets of the company in the case of winding up when the shares held are 
partly paid-up. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO.11 

 

Q.No.7. How far can a minor become a member of a company under the Companies Act, 2013? 
(Or) Explain the position of a minor in relation to obtaining membership in a company under 
the provisions of the Companies Act, 2013         (M 00,M 11 -1M, N 10 -5M, N 11 – 8M) 

 
Membership requires a contract. Therefore, the contractual capacity as required by the Indian 
Contract Act should be taken into consideration. It has been held in MOHRI BIBI Vs. DHARMODAS 
GHOSH, that since a minor has no contractual capacity the agreement with a minor is void. 
Therefore, a minor can’t enter into an agreement to become a member.  
 

The CLB has laid down in NANDITA JAIN Vs. BENNET COLEMAN & CO. LTD. that a minor can 
become a member provided 4 conditions are fulfilled: 

a) The Company must be of a company limited by shares. 

b) Shares are fully paid up. 

c) Application for transfer is made on behalf of minor by a lawful guardian. 

d) The transfer is manifestly for the benefit of the minor. 
 
Also in DIWAN SINGH Vs. MINERVA FILMS LTD., it was held that there is no legal bar to minor 
becoming a member of a company by acquiring shares (by way of transfer) provided the shares are 
fully paid up.  
 
What will happen if the directors allot shares to a minor in response to application? Shares 
cannot be allotted to a minor in primary market. As soon as the company comes to know of this fact, it 
shall avoid the allotment and strike the name of the minor from the register of members. But the 
company must refund the entire money to the minor, which it obtained in relation to the shares 
allotted.  
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Consequences where minor attains majority:  

a) On attaining majority, the minor does not automatically become a member in a company. 

b) The name of the minor will be replaced in the place of guardian’s name. 

c) If on attaining majority, the minor does anything which shows that he has accepted the 
membership, the minor shall be henceforth deemed to be a member. 

 
Other Points:  

a) If the Minor's name continues on the register of members and neither party repudiates the 
allotment, the minor does not incur any liability on the shares during the minority.  

b) If an application is made by a father as guardian of his minor child and the company registers the 
shares in the name of minor child, both the minor and the guardian cannot be placed on the list of 
contributories at the time of winding-up [Palaniappa vs official liquidator]. 

 
Procedure for registration:  

a) For example if X a minor wants to be registered as a member in a company, he must enter into 
the contract with the company through a guardian who will execute all the documents.  

b) The company in turn will register the minor as a member clearly mentioning the fact of his minority 
and mentioning the guardianship of the person under whom the minor has purchased the 
securities. 

 
Similar Question:  

Q) A minor by false declaration of his age in the share application form acquired fully paid up shares. 
The company on coming to know of the fact wants to remove his name. Can they do so? 

Ans: Yes, because minor has no contractual capacity 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 4, 5, 6 
 

NOTES 
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Q.No.8. Whether the following persons can be members in a company (a) An insolvent (b) 
Partnership firm (c) Foreigner (d) Government (e) HUF (f) Trust (g) Co-operative Society (h) 
Society (i) Trade Union.                                            (M 01 – 7M) 

a) An Insolvent: An insolvent may be a member of a company. So long as his name appears in the 
register of members, he is a member and is entitled to vote even though his shares are in the 
control of Official Assignee or Receiver.  

b) Partnership Firm:  

•  A partnership firm may therefore hold shares in a company provided its name appears in the 
register of members of the company.  

•  However, as a firm is not a legal entity it will be able to hold shares in the individual names of 
partners as joint shareholders. However, this will not apply to a “Limited Liability Partnership”. 
(Ganesh Das Ram Gopal v. R.G. Cotton Mills Ltd.)  

•  Under section 8 (3) of the Companies Act 2013, a firm may be a member of a company 
incorporated under section 8 i.e. a company formed as a charitable or social venture. 

c) Foreigner: Can become a member subject to RBI approval under FEMA Act. But in the event of 
war with his country, his power of voting and right to receive notices is suspended. 

d) Government: Yes, it can. In case of Central Government, shares are held in the name of 
President and in the case of State Government shares are held in the name of Governor. 

e) HUF: No, as it has no separate legal entity. It can held the shares in the name of its kartha. 

f) Trust: 

•  A trust cannot become a member of the company because it has no separate legal entity. 

•  A trustee cannot become a member of a company in his capacity as such. 

g) Co-operative Society: A registered co-operative society can become a member of the company 
because it has separate legal entity. 

h) Society: A society registered under the societies Registration Act,1860 can become a member of 
the company because it has separate legal entity. 

i) Trade union: A trade union registered under the Trade union Act, 1926 can become member of 
the company because it has separate legal entity. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO.7, 8 

 

Q.No.9. Difference between a member and a contributory. 

 
Contributory [Sec 2(26) of Companies Act, 2013]: means a person liable to contribute towards the 
assets of the company in the event of its being wound up.  
 
A person who is holding fully paid-up shares in a company shall be considered as a contributory but 
shall have no liabilities of a contributory under the Act whilst retaining rights of such a contributory, 
while the term members mean present members. 
 

This difference between member and contributory arises only when the company is winding up. 
 

Q.No.10. Discuss the provisions relating to joint holders under the Act. 

 
If ≥ 2 persons jointly acquire the shares, each one of them becomes a member.  

a) For calculating number of members, in a Private Co., joint holders will be counted as 1. 

b) The joint holders of a share shall be jointly & severally liable to pay all calls. 
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c) As per Sec.20 of the Companies Act, 2013, the notices etc. are served on the first named person 
among the joint holders. 

d) Voting rights can be exercised only by the first named person. 

e) Dividends are paid only to the first named person. 

f) The company will issue only one share certificate for the shares held by the joint holders. 

g) Counted separately unless otherwise stated in the Act or articles in this regard. 

h) In the event of appointing a proxy, joint holders shall sign the proxy form jointly.  

i) When the joint holders are desirous of selling their holdings, it is necessary that the transfer deed 
is signed by all the joint holders. 

j) Bonus and right shares are issued in the name of all the shareholders. 

k) Transposition and split off of their holding is possible. 
 

Q.No.11. Can a public ltd. Co. become a member of another public Ltd. Co.?     (M 14 - 5M) 

 
A company can become a member of another company if it is so authorised by its MOA.  
 
But according to section 19 of the Companies Act, 2013, no company shall, either by itself or through 
its nominees- 

a) Hold any shares in its holding company, and 

b) No holding company shall allot or transfer its shares to any of its subsidiary companies, and any 
such allotment or transfer of shares of a company made to its subsidiary company shall be void. 

 
Following are the exceptions - 

a) Where the subsidiary company holds such shares as the legal representative of a deceased 
member of the holding company; or 

b) Where the subsidiary company holds such shares as a trustee; or 

c) Where the subsidiary company is a shareholder even before it became a subsidiary company of 
the holding company. 

 
Voting rights even for exceptions: The subsidiary company referred to in the above exceptions 
shall have a right to vote at a meeting of the holding company only in respect of the shares held by it 
as a legal representative or as a trustee, as referred to in clause (a) or clause (b) of the said 
exceptions. 
 
Company having no share capital and unlimited company: Where the holding company is a 
company limited by guarantee or an unlimited company, not having a share capital, the reference to 
the shares shall be construed as the interest of its members, whatever be the form of interest. 
 
Similar Question:  

1. Who is a member of a Public Ltd Co.? How membership of a Public Ltd. Co. is acquired? Can a 
Public Ltd. Co. be a member of another Public Ltd. Co.?          (M 98 – 7M) 

Ans:  Definition of Member and Ways of acquiring membership - Refer Q.No.1 
Public Ltd. Co. be a member of another Public Ltd. Co.- Refer above question. 

2. Explain the circumstances under which a subsidiary company can become a member of its 
holding company.                   (M 01 – 7M) 

Ans: Refer above question- Exceptions to Sec. 19 of the Companies Act, 2013. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 9 
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Q.No.12. Register of securities holders. 

 

Section 88 of the Companies Act, 2013 provides that register for holder of all types of 
securities issued by the Company has to be maintained.  
 

1. Duty of company to maintain registers: Every company shall keep and maintain the following 
registers in such form and in such manner as may be prescribed, namely:— 

a) register of members indicating separately for each class of equity and preference shares held 
by each member residing in or outside India; 

b) register of debenture-holders; and 

c) register of any other security holders. 
 

Thus, the Register of members shall separately indicate the equity shareholders and preference 
shareholders residing in India and outside India. 

 

2. Index of names: Every such register maintained shall include an index of the names included 
therein. 

 

3. The register and index of beneficial owners maintained by a depository under the Depositories Act, 
1996, shall be deemed to be the corresponding register and index for the purposes of this Act. 

 

4. Foreign register:  

a) A company may, if so authorised by its articles, keep in any country outside India, a part of the 
register referred to in section 88(1) of Companies Act, 2013.  

b) Such a part of register called “foreign register” containing the names and particulars of the 
members, debenture- holders, other security holders or beneficial owners residing outside 
India. 

 

5. Failure to maintain the registers:  If a company does not maintain a register of members or 
debenture-holders or other security holders or fails to maintain them in accordance with the 
provisions of section 88,  

a) The company and every officer of the company who is in default shall be punishable with fine 
which shall not be less than 50,000 rupees but which may extend to 3 lakh rupees and 

b) Where the failure is a continuing one, with a further fine which may extend to 1000 rupees for 
every day, after the first during which the failure continues. 

 

Q.No.13. A company wants to close its register of members for a period of 60 days at a time. 
Discuss according to provisions of the Companies Act, 2013 and related rules whether the 
Company can do so?                                                                                    (MTP - 14) 

 
Power to close register of members or debenture holders or other security holders: Section 91 
of the Companies Act, 2013 says about the closing of the register of members, which is as follows: 
 
Closing by giving previous notice: 

a) A company may close the register of members or the register of debenture-holders or the register 
of other security holders for any period or periods not exceeding in the aggregate 45 days in each 
year, but  

b) not exceeding 30 days at any one time, subject to giving of previous notice of at least 7 days or 
such lesser period as may be specified by Securities and Exchange Board for listed companies or 
the companies which intend to get their securities listed, in such manner as may be prescribed. 

 
Closing without giving previous notice etc.:  

a) If the register of members or of debenture-holders or  
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b) Of other security holders is closed without giving the notice or  

c) After giving shorter notice than that so provided, or  

d) For a continuous or an aggregate period in excess of the limits specified above, the company and 
every officer of the company who is in default shall be liable to a penalty of 5,000/- for every day 
subject to a maximum of 1 lakh rupees during which the register is kept closed. 

 
Companies (Management and Administration) Rules, 2014: Rule 10 lay down the manner in 
which register of members etc. may be closed- 
 
1. Prior notice for the closing of register:  

a) A company closing the register of members or the register of debenture holders or the register 
of other security holders shall give at least 7 days previous notice and in such manner, as may 
be specified by Securities and Exchange Board of India,  

b) if such company is a listed company or intends to get its securities listed, advertisement shall 
be given at least once in a vernacular newspaper in the principal vernacular language of the 
district and  having a wide circulation in the place where the registered office of the company 
is situated, and  

c) give at least once in English language in an English newspaper circulating in that district and 
having wide circulation in the place where the registered office of the company is situated and  

d) publish the notice on the website as may be notified by the Central Government and on the 
website, if any, of the Company. 

 
2. In case of private company: The rule provides that the notice served on all members of the 

private company not less than 7 days prior to closure of the register of members or debenture 
holders or other security holders is sufficient. It does not require of giving any advertisement or 
publishing the notice on the website as given above. 

 

Q.No.14. Discuss the rules relating to “register of members” according to Companies 
(Management and Administration) Rules, 2014. 

  
The Companies (Management and Administration) Rules, 2014 lay some rules with respect to 
maintenance of register of members which are as follows: 
 
Register of members [Rule 3]:  

a) Every company limited by shares shall, from the date of its registration, maintain a register of its 
members in Form No: MGT1. 

b) The rule further provides that in the case of existing companies, registered under the Companies 
Act, 1956, particulars shall be compiled within 6 months from the date of commencement of these 
rules. 

 
Register of debenture holders or any other security holders [Rule 4]: Every company which 
issues or allots debentures or any other security shall maintain a separate register of debenture 
holders or security holders, as the case may be, for each type of debentures or other securities. 
 
Maintenance of the Register of members etc. under section 88 [Rule 5]: Discussed in the further 
questions. 
 
Index of names to be included in Register [Rule 6]:  Discussed in the further questions. 
 
Foreign register of members, debenture holders, other security holders or beneficial owners 
residing outside India [Rule 7]: Discussed in the further questions. 
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Authentication [Rule 8]:  

1. The entries in the registers maintained under section 88 and index included therein shall be 
authenticated by the company secretary of the company or by any other person authorised by the 
Board for the purpose, and the date of the board resolution authorising the same shall be 
mentioned.  

2. The entries in the foreign register shall be authenticated by the company secretary of the 
company or person authorised by the Board by appending his signature to each entry. 

 

Q.No.15. Discuss the rules with respect to “maintenance” of the Register of members as per 
Companies (Management and Administration) Rules, 2014. 

 
As per Rule 5 the following is the manner in which Register of members etc. under section 88 shall be 
maintained: 
 
1. Entries in the register: The entries in the registers maintained under section 88 shall be made 

within 7 days after the Board of Directors or its duly constituted committee approves the allotment 
or transfer of shares, debentures or any other securities, as the case may be. 

 
2. Place for keeping the register:  

a) The registers shall be maintained at the registered office of the company  

b) A special resolution is passed in a general meeting authorising the keeping of the register 
shall be passed for keeping the registers at any other place within the city, town or village in 
which the registered office is situated or any other place in India in which more than 1/10th  of 
the total members entered in the register of members reside. 

 
3. Entries of any changes in the register: Consequent upon any  

a) Forfeiture, buy-back, reduction, sub-division, consolidation or cancellation of shares,  issue of 
sweat equity shares, transmission of shares,  

b) Shares issued under any scheme of arrangements, mergers, reconstitution or employees 
stock option scheme or  

c) Any of such scheme provided under this Act or by issue of duplicate or new share certificates 
or new debenture or other security certificates, entry shall be made within 7 days after 
approval by the Board or committee, in the register of members or in the respective registers, 
as the case may be. 

 
4. Entries with respect to the change in the status of the members, etc.:  If any change occurs 

in the status of a member or debenture holder or any other security holder whether 

a) Due to death or insolvency or  

b) Change of name or due to transfer to Investor Education Protection Fund or  

c) Due to any other reason, entries thereof explaining the change shall be made in the 
respective register. 

 
5. Rectification in the register: If any rectification is made in the register maintained under section 

88 by the company pursuant to any order passed by the competent authority under the Act, the 
necessary reference of such order shall be indicated in the respective register. 

 
6. Reference of order in the respective register: If any order is passed  

a) By any judicial or revenue authority or by Security and Exchange Board of India (SEBI) or  
Tribunal 

b) Attaching the shares, debentures or other securities and  
Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Membership _________________________________________139 

No.1 for CA/CWA & MEC/CEC                                                   MASTER MINDS

c) Giving directions for remittance of dividend or interest, the necessary reference of such order 
shall be indicated in the respective register. 

 
7. Entries of the companies whose securities are listed on a stock exchange:  

a) In case of companies whose securities are listed on a stock exchange in or outside India, 

b) The particulars of any  pledge, charge, lien or hypothecation created by the promoters in 
respect of any securities of the company held by the promoter including the names of 
pledgee/pawnee and any revocation therein  

c) Shall be entered in the register within 15 days from such an event. 
 
8. In respect of Joint Venture Company:  

a) If promoters of any listed company, which have formed a joint venture company with another 
company  

b) Have pledged or hypothecated or created charge or lien in respect of any security of the listed 
company in connection with such joint venture company,  

c) The particulars of such pledge, hypothecation, charge and lien shall be entered in the register 
of members of the listed company within 15 days from such an event. 

 

Q.No.16. What does the Companies (Management and Administration) Rules, 2014 provides 
for with respect to Index of names to be included in Register of members? 

 
Rules related to index of names to be included in Register [Rule 6]: 

1. Every register maintained under sub-section (1) of section 88 shall include an index of the names 
entered in the respective registers and the index shall, in respect of each folio, contain sufficient 
indication to enable the entries relating to that folio in the register to be readily found. 

2. The maintenance of index is not necessary in case the number of members is < 50. 

3. The company shall make the necessary entries in the index simultaneously with the entry for 
allotment or transfer of any security in such Register. 

 
Similar Question: An index of members must be maintained by a company when its membership 
exceeds.                        (N 10 – 1M) 
 
Ans: 50, Reason: Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 10 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.17. Discuss the manner in which the foreign registers may be maintained outside India 
as per the rules. 

 
Rule 7 of the Companies (Management and Administration) Rules, 2014 prescribes the manner in 
which the foreign register may be maintained outside India: 
 
1. Who can maintain?  

a) A company which has share capital or which has issued debentures or any other security 
may, if so authorised by its articles,  

b) Keep in any country outside India, a part of the  register of members or as the case may be, of 
debenture holders or of any other security holders or of beneficial owners, resident in that 
country (foreign register). 

 
2. Notice to the registrar:  

a) The company shall, within 30 days from the date of the opening of any foreign register, file 
with the Registrar notice of the situation of the office along with the fee where such register is 
kept; and  

b) in the event of any change in the situation of such office or of its discontinuance, shall, within 
30 days from the date of such change or discontinuance, as the case may be, file notice with 
the Registrar of such change or discontinuance. 

 
3. A foreign register shall be deemed to be part of the company's register known as "principal 

register" of members or of debenture holders or of any other security holders or beneficial owners, 
as the case may be. 

 
4. The foreign register shall be maintained in the same format as the principal register. 
 
5. Inspection:   

a) A foreign register shall be open to inspection and may be closed, and  

b) Extracts may be taken there from and copies thereof may be required, in the same manner, 
as is applicable to the principal register,  

c) Except that the advertisement before closing the register shall be inserted in at least two 
newspapers circulating in the place wherein the foreign register is kept. 

 
6. If a foreign register is kept by a company in any country outside India, the decision of the 

appropriate competent authority in regard to the rectification of the register shall be binding. 
 
7. Entries in the foreign register maintained under sub-section (4) of section 88 shall be made 

simultaneously after the Board of Directors or its duly constituted committee approves the 
allotment or transfer of shares, debentures or any other securities, as the case may be. 

 
8. Duplicate registers: The company shall 

a) Transmit to its registered office in India a copy of every entry in any foreign register within 15 
days after the entry is made; and 

b) Keep at such office a duplicate register of every foreign register duly entered up from time to 
time. 

 
9. Every such duplicate register shall, for all the purposes of this Act, be deemed to be part of the 

principal register. 
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10. Separate Foreign register and Principal register:  Subject to the provisions of section 88 and 
the rules made thereunder, with respect to duplicate registers,  

a) The shares or as the case may be, debentures or any other security, registered in any foreign 
register shall be distinguished from the shares or as the case may be, debentures or any other 
security, registered in the principal register and in every other foreign register; and  

b) No transaction with respect to any shares or as the case may be, debentures or any other 
security, registered in a foreign register shall, during the continuance of that registration, be 
registered in any other register. 

 
11. The company may discontinue the keeping of any foreign register; and thereupon all entries in 

that register shall be transferred to some other foreign register kept by the company outside India 
or to the principal register. 

 

Q.No.18. Discuss the provisions of the Companies Act relating to Preservation of register of 
members.  

 
Evidence: Section 95 of the Companies Act, 2013 provides that the registers, their indices and 
copies of annual returns maintained under sections 88 and 94 shall be prima facie evidence of any 
matter directed or authorised to be inserted therein by or under this Act. 
 
Rule 15 of the Companies (Management and Administration) Rules, 2014 lays the following manner 
in which the register and annual return may be preserved: 
 
1. Preservation and the custody: The register of members along with the index shall be preserved 

permanently and shall be kept in the custody of the company secretary of the company or any 
other person authorized by the Board for such purpose; and 

 
2. Period of preservation:  

a) The register of debenture holders or any other security holders along with the index shall be 
preserved for a period of 8 years from the date of redemption of debentures or securities, as 
the case may be, and  

b) Shall be kept in the custody of the company secretary of the company or any other person 
authorized by the Board for such purpose. 

 
3. Preservation of copies, certificates and documents of annual returns: Copies of all annual 

returns prepared under section 92 and copies of all certificates and documents required to be 
annexed thereto shall be preserved for a period of 8 years from the date of filing with the 
Registrar. 

 
4. Preservation of foreign register:  

a) The foreign register of members shall be preserved permanently, unless it is discontinued and 
all the entries are transferred to any other foreign register or to the principal register.  

b) Foreign register of debenture holders or any other security holders shall be preserved for a 
period of eight years from the date of redemption of such debentures or securities. 

 

5. Custody of foreign register: The foreign register shall be kept in the custody of the company 
secretary or person authorised by the Board. 

 

6. Filing of copy of proposed resolution in advance: A copy of the proposed special resolution in 
advance to be filed with the registrar as required in accordance with first proviso of sub-section (1) 
of section 94, shall be filed with the Registrar, at least one day before the date of general meeting 
of the company. 
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Investigation of beneficial ownership of shares in certain cases [section 90 of the Companies 
Act, 2013]: Where it appears to the Central Government that there are reasons so to do,  

a) It may appoint one or more competent persons to investigate and report as to beneficial 
ownership with regard to any share or class of shares and  

b) The provisions of section 216 of the Companies Act, 2013, related to ‘Investigation of ownership 
of company’ shall, as far as may be, apply to such investigation as if it were an investigation 
ordered under that section. 

 

Q.No.19. What are the obligations of the co., the beneficial owner and the registered holder 
under the co.’s act, in case of benami share holding? What is the law in such a case according 
to Companies Act, 2013. 

 
Section 89 of the Companies Act, 2013, provides the law relating to Declaration in respect of 
beneficial interest in any share, which is as follows: 
 

1. Person who does not hold the beneficial interest in share:  

a) It applies where the name of a person is entered in the register of members of a company as 
the holder of shares in that company but who does not hold the beneficial interest in such 
shares,  

b) such person shall make a declaration within such time and in such form as may be prescribed 
to the company  

c) shall specifying the name and other particulars of the person who holds the beneficial interest 
in such shares.  

 

2. Person who holds or acquires a beneficial interest in share: Every person who holds or 
acquires a beneficial interest in share of a company shall make a declaration to the company 
specifying the nature of his interest, particulars of the person in whose name the shares stand 
registered in the books of the company and such other particulars as may be prescribed.  

 

3. Change in the beneficial interest: Where any change occurs in the beneficial interest in such 
shares, both the persons shall, within a period of 30 days from the date of such change, make a 
declaration to the company in such form and containing such particulars as may be prescribed. 

 
4. Power of Central Government to make rules: The Central Government may make rules to 

provide for the manner of holding and disclosing beneficial interest and beneficial ownership 
under this section. 

 
5. Penalty: Any contravention of this section without any reasonable cause, shall be punishable with 

fine which may extend to 50,000 rupees and where the failure is a continuing one, with a further 
fine which may extend to 1000 rupees for every day after the first during which the failure 
continues. 

 
6. Filing of return:  

a) Where any declaration under this section is made to a company, the company shall make a 
note of such declaration in the register concerned and  

b) shall file, within 30 days from the date of receipt of declaration by it, a return in the prescribed 
form with the Registrar in respect of such declaration with such fees or additional fees as may 
be prescribed, within the time specified U/s of 403 COA, 2013. 

 
7. Penalty in case of non filing of return: If a company, required to file a return, fails to do so 

before the expiry of the time specified under the first proviso to section 403(1), the company and 
every officer of the company who is in default shall be punishable with  

a) fine which shall not be less than 500 rupees but which may extend to 1000 rupees and 
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b) where the failure is a continuing one, with a further fine which may extend to 1000 rupees for 
every day after the first during which the failure continues. 

 
8. No claim of right related to any share: No right in relation to any share in respect of which a 

declaration is required to be made under this section but not made by the beneficial owner, shall 
be enforceable by him or by any person claiming through him. 

 
9. No effect on the obligation of a company to pay dividend: Nothing in this section shall be 

deemed to prejudice the obligation of a company to pay dividend to its members under this Act 
and the said obligation shall, on such payment, stand discharged. 

 

Q.No.20. What is the penalty for “Personation of shareholder”? 

 
Punishment for personation of shareholder: 

a) As per section 57 of the Companies Act, 2013, if any person deceitfully personate as an owner of 
any security or interest in a company, or 

b) Of any share warrant or coupon issued in pursuance of 2013 Act, and  

c) Thereby obtains or attempts to obtain any such security or interest or any such share warrant or 
coupon, or receives or attempts to receive any money due to any such owner, then such person 
shall be punishable with imprisonment for a term ranging from 1 year to 3 years and with fine from 
1 lakh to 5 lakh rupees. 

 

 
 

Q.No.1. Shyam’s name appears in the register of members of a Company. He contends that he is not 
a member. The Company maintains that Shyam had orally agreed to become the member. Is the 
contention of Shyam correct? 
 
Facts of the Case: The company registered Shyam’s name based on his oral agreement with 
company. Now, he contends, that he is not a member. 
 
Provisions of Law: Section Sec 2(55) of Companies Act, 2013 - Member 
 
Analysis: As per Sec 2(55) of Companies Act, 2013 defines Member in relation to a company, means: 

a) The subscriber to the memorandum of the company who shall be deemed to have agreed to 
become member of the company, and on its registration, shall be entered as member in its 
register of members; 

b) Every other person who agrees in writing to become a member of the company and whose name 
is entered in the register of members of the company; 

c) Every person holding shares (both equity and preference) of the company and whose name is 
entered as a beneficial owner in the records of a depository. 

 
However, there is no provision for becoming a member of the company by oral agreement. 
 
In the given case Shyam agreed to become member in oral words and he did not give any written 
consent while registering the name of a person as a member the company should get the written 
agreement from him. 
 
Conclusion: The contention of Shyam is correct. 
 
 

PRACTICAL QUESTIONS 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Membership _________________________________________144 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
Q.No.2. Is a person, holding Pref. shares in a Co., deemed to be a member of that Co.? 

 
Yes, a person holding preference shares in a Company is a member of that Company Membership in 
a Company can be obtained, by acquiring shares in it and such shares may be equity or preference. 
As such, a person holding preference shares shall be deemed to be its member. 
 

Q.No.3. X had applied for the allotment of 1,000 shares in a Company. No allotment of Shares was 
made to him by the company. Later on, without any further application from X, the Company 
transferred 1,000 partly-paid shares to him and placed his name in the Register of members. X, 
knowing that his name was placed in the Register of Members, took no steps to get his name 
removed from the Register of Members. The company later on made the final call. X refuses to pay 
for this call. Examine whether his (X’s) refusal to pay for the call is tenable and whether he can 
escape himself from the liability as a member of the company.             (N 06 - 5M) 
 
Facts of the case: A company allotted partly paid shares to X without any application. X applied for 
the same earlier but no such allotment was made. X knows the fact but do not take any steps. Now, 
company made final call and X refuses to pay the same. 
 
Provision: As per Sec 95 of the Companies Act, 2013 the registers, their indices and copies of 
annual returns maintained under Sec 88 and 94 shall be prima facie evidence of any matter directed 
or authorized to be inserted therein by or under this Act. 
 
Relevant case law: Hans raj Asthana case. 
 
Provision and analysis: A person can become a member of a company by Estoppel / Holding out 
where he holds himself out as a member or knowingly allows him name to remain on the register 
when he has actually parted with his shares. Such member will be liable to pay the call money as like 
any other genuine member. 
 
In the above case, X is a member of the company by the principle of Estoppel. Since his name in 
included in the register of members and inspite of knowing this, he has not taken any steps to get his 
name removed from the register. 
 
Conclusion:  X is liable to pay the call money due and cannot escape from the liability of a member. 
X’s refusal to pay the call money is not tenable. 
 

Q.No.4. M/s Honest Cycles Ltd. has received an application for transfer of 1,000 equity shares of 
Rs.10 each fully paid up in favour of Mr. Balak. On Scrutiny of the application form it was found that 
the applicant is minor. Advise the company regarding the contractual liability of a minor and whether 
shares can be allotted to the Balak byway of transfer.                        (N 04 - 5M) 
 
Facts of the case: A company received an application for transfer of shares fully paid up shares in 
favour of a person on scrutiny, it was found that the person is a minor. 
 
Relevant case law:  Diwan Singh Vs Minerva films ltd. 
                           S.L. Bagree Vs Butannia industries ltd. 
 
Provisions and Analysis: The companies Act 2013 does not prescribe any qualification for 
membership. Membership entails an agreement enforceable in a court of law therefore the 
contractual capacity as envisaged by the Indian Contract Act 1872 should be taken into 
consideration. 
 
It was held in the case of Mohri Bibi Vs Dharmadas Ghose that since minor has no contractual 
capacity the agreement with a minor is void. 
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However it was held in the above mentioned case laws that there is no legal bar to a minor becoming 
a member of a company by acquiring shares by way of transfer provided the shares are fully paid and 
no further obligations or liability is attached to these. Moreover shares cannot be allotted to a minor in 
primary market. 
 
In the above case 1000 equity shares which are required to be transferred to Balak are fully paid and 
no further obligations are attached to those shares. 
 
Conclusion: The company can register the transfer of shares to Balak. 
 

Q.No.5. RSP Limited, allotted 500 fully paid-up shares of Rs.100 each to Z, a minor, in response to 
his application without knowing that he was a minor and entered his name in the Register of 
Members. Later on, the company came to know of this fact. The company cancelled the allotment 
and struck-off his name from the Register of Members and also forfeited his entire share money. Z 
filed a suit against the action of the company. Decide whether Z would be given any relief by the court 
under the provisions of the Companies Act, 2013.                                                                (N 10 – 5M) 
 
Facts of the case: RSP Limited, allotted 500 fully paid-up shares of Rs100 each to Z, a minor, in 
response to his application without knowing that he was a minor and entered his name in the Register 
of Members. Later on being known cancelled the allotment and struck off his name also forfeited his 
entire share money. Z filed suit against the Company.  
 
Relevant Case Law: Mohri Bibi vs. Dharmadas Ghose 

Palaniappa vs Official Liquidator 
 
Provisions and Analysis: A minor, being incompetent to contract, cannot be member of a company. 
It is true that the Companies Act, 2013 prescribes no qualification for membership but membership 
entails an agreement and this agreement can be enforced in the Court. Therefore, the contractual 
capacity as envisaged by the Indian Contract Act, 1872 should be taken into consideration.  
 

It has been held in Mohri Bibi Vs. Dharmadas Ghose that since a minor has no contractual capacity, 
the agreement with a minor is void. Therefore, a minor or a lunatic cannot enter into an agreement to 
become a member of a company. 
 

In the case of Palaniappa Vs Official Liquidator, it was observed that if the directors allot share to a 
minor in response to his application, without knowing that he was a minor and enter his name in the 
Register of Members. As soon as the company comes to known of this fact, it can avoid the allotment 
and strike the name of the minor off the Register of Members. 
 

But the company must refund the entire money to the minor, which it obtained in relation to the 
shares allotted.  
 

Conclusion: On the basis of above decision the contention of Z is not valid. The company is 
empowered to cancel the allotment and strike the name of Z off the Register of Member. But the 
decision of the company to forfeit the entire share money of Z is wrong. The company must refund 
the money to the Z. 
 

Q.No.6. A company issued 20 partly paid equity shares and registered them is the name of a minor 
describing him as minor. The father of the minor signed the application on the minor’s behalf. After 
some time the company went into liquidation. The company filed a suit against father of the minor to 
recover the remaining amount on the shares. Whether the company will succeed? Advise. 
 
Facts of the case: A company issued 20 partly paid equity shares and registered them in the name of a 
minor describing him as minor and his father signed the application. After some time company went into 
liquidation, and filed a suit against father of the minor to recover the remaining amount on the shares.   
 
Relevant case law: Palaniappa vs official liquidator  
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Analysis: Since a minor has no contractual capacity, he cannot be a member of a company. If the 
shares are allotted in ignorance of minority, then 

a) The company can repudiate the allotment. 

b) The minor can repudiate the allotment 
 
In either of the above case, the company is bound to return money. 
 
If an application is made by a father as guardian of his minor child and the company registers the 
shares in the name of minor child, both the minor and the guardian cannot be placed on the list of 
contributories at the time of winding-up [Palaniappa vs official liquidator]. 
 
However it has been held that there is no legal bar to minor becoming a member of a company by 
acquiring shares (by way of transfer) provided the shares are fully paid up. 
 
In the given case, the shares are partly paid up. Hence the contract with minor is void-ab-initio. Hence 
the company cannot recover the remaining amount. 
 

Q.No.7. A firm can also become member of a Company which has been granted license under 
Section 8 of the Companies Act, 2013. Comment. 

 
Yes, Sec.8 of the Companies Act, 2013 permits a firm to be a member of any association or 
Company licensed under this section.  
 

Q.No.8. Examine the position of the following with regard to membership in a company: 
i) An Insolvent 
ii) Partnership Firm. 

 
An Insolvent: An insolvent may be a member of a company. So long as his name appears in the 
register of members, he is a member and is entitled to vote even though his shares vest in the Official 
Assignee or Receiver. (Morgan v. Gray) allotment or transfer of shares is by way of security for the 
purpose of a transaction. 
 
Partnership Firm:  

a) Section 2 (55) of the Companies Act 2013 defines a member as a subscriber to the memorandum 
of association whose name is entered in the Register of Members following the incorporation of the 
company, every other person who agrees in writing to become a member of the company and 
whose name is entered in the register of members of the company and any person holding shares 
in a company and whose name is entered as the beneficial owner in the records of the depository. 

b) A partnership firm may therefore hold shares in a company provided its name appears in the 
register of members of the company. However, as a firm is not a legal entity it will be able to hold 
shares in the individual names of partners as joint shareholders. However, this will not apply to a 
“Limited Liability Partnership”. (Ganesh Das Ram Gopal v. R.G. Cotton Mills Ltd.)  

c) Under section 8 (3) of the Companies Act 2013, a firm may be a member of a company 
incorporated under section 8 i.e. a company formed as a charitable or social venture. 

 

Q.No.9. Can a subsidiary Company hold shares in its holding Company? S Ltd. held shares of H Ltd. 
before becoming its subsidiary. Will it be necessary for S Ltd. to surrender those shares on its 
becoming a subsidiary of H Ltd.?                                                       (M14 – 5M) 
 
Facts of the case: S Ltd held shares of H Ltd before becoming its subsidiary. S Ltd want to 
surrender those shares to H Ltd. 
 
Provisions of law: Sec 19 of Companies Act, 2013 - Membership of company and its exceptions. 
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Analysis: According to section 19 of the Companies Act, 2013, no company shall, either by itself or 
through its nominees- 

a) hold any shares in its holding company, and 

b) no holding company shall allot or transfer its shares to any of its subsidiary companies, and any 
such allotment or transfer of shares of a company made to its subsidiary company shall be void. 

 
Following are the exceptions - 

a) where the subsidiary company holds such shares as the legal representative of a deceased 
member of the holding company; or 

b) where the subsidiary company holds such shares as a trustee; or where the subsidiary company 
is a shareholder even before it became a subsidiary company of the holding company. 

 
In the given case S Ltd held shares in H Ltd before it become its subsidiary. However nowhere it was 
specified that a company after becoming a subsidiary shall surrender shares to holding company. 
However S Ltd will not have the right to vote at meeting of H Ltd in respect of shares held by it. 
 
Conclusion: It is not necessary for S Ltd to surrender those shares on its becoming a subsidiary of H 
Ltd. 
 

Q.No.10. All private limited Companies are required to maintain index of members. 

 
False:  
 

As per Rule 6 of Companies (Management and Administration) Rules, 2014: 

a) Every register maintained under sub-section (1) of section 88 shall include an index of the names 
entered in the respective registers and the index shall, in respect of each folio, contain sufficient 
indication to enable the entries relating to that folio in the register to be readily found. 

b) The maintenance of index is not necessary in case the number of members is < 50. 

 

Q.No.11. X purchased 100 equity shares of ABC ltd. from Y. Though the amount of transaction was 
paid to the seller, the transferee name is not appearing in the list of members. Subsequently, the 
company declared dividend. Referring to the provisions of the Companies Act, 1956 state to whom 
the company will be paying the dividend 

 
Ans: According to section 123 of the Companies Act, 2013 dividend shall be paid only to the registered 
holder of shares or to his order or to his bankers or to the bearer of a share warrant. Where shares 
have been sold but not yet registered, the dividend shall be paid to the transferee only in case the 
transferor gives a mandate in writing to that effect. Otherwise, the dividend in respect of such shares 
shall be transferred to the ‘unpaid dividend account’. 

 

THE END 
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9. SHARE CAPITAL 
 

Topic wise analysis of Past Exam papers of IPCC 
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14 

 

N-
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1.  C - - - - - - - - - - - - - - - - - - - 

2.  C - - - - - - - - - - - - - - - - - - - 

3.  B - - - - 5 - - - - - - - - - - - - - - 

4.  B - - - - - - - - - - - - - - - - - - - 

5.  C - - - - - - - - - - - - - - - - - - - 

6.  A - - - - - - - - 1 - - 8 - 5 - - - - - 

7.  B - - - - - - - - - - - - - - 5 - - - - 

8.  A 5 - - - - - 5 - - - - - - - - - - - - 

9.  B - - - - - - - - - - - - - - - - - - - 

10.  B - - - - - - - - - - - - - - - - - - - 

11.  C - - - - - - - - - - - - - - - - - - - 

12.  C - - - - - - - - - - - - - - - - - - - 

13.  B - - - - - - - - - - - - - - - - - - - 

14.  C - - - - - - - - - - - - - - - - - - - 

15.  B - - - - - - - - - - - - - - - - - - - 

16.  B - - 5 - - - - - - - - - - - - - - - - 

17.  C - - - - - - - - - - - - - - - - - - - 

18.  C - - - - - - - - - - - - - - - 4 - - - 

19.  B - - - 5 - - - - - - - - - - - - - - - 

20.  C - - - - - - - - - - - - - - - - - - - 

21.  B - - - - - - - - - - - - - - - - - - 4 

22.  B - - - - 5 - - - - - - - - - - - 8 - - 

23.  B - - - - - - - - - - - - - - - - - - - 

24.  C - - - - - - - - - - - - - - - - - - - 

25.  C - - - - - - 1 - - - - - - - - - - - - 

26.  C - - - - - - - - - - - - - - - - - - - 

27.  A - - - - - 1 - - - - - - - - - - - - - 

28.  C - - - - - - - - - - - - - - - - - - - 

29.  B - - - - - - - - - - - - - - - - - - - 

 

Q.No.1. What is the meaning of (a) ‘Capital’ (b) “Share”. 

 
Capital: In relation to a company limited by shares, the word capital means share-capital.  
 
It is raised by the issue of shares. The amount invested by the shareholders towards the face value of 
shares is collectively known as share capital. In other words, the contributions of persons to the 
common stock of the company form the capital of the company.  



 
 

IPCC _33e_C.Law_Share Capital ________________________________________149 

No.1 for CA/CWA & MEC/CEC                                                   MASTER MINDS

Share: The term “share” as per the clause 2(84) of the Companies Act, 2013, means a share in the 
share capital of a company and includes stock.  

•  A ‘share’ is smallest unit into which the capital of the company is divided. 

•  The proportion of the capital to which each member is entitled, is his share.  

•  A share is not a sum of money; it is rather an interest measured by a sum of money and made up 
of various rights contained in the contract, including the right to a sum of money of a more or less 
amount (Borland Trustees vs. Steel Bros. & Co. Ltd). 

 

Movable property: Section 44 of the Companies Act, 2013 provides that the shares and debentures 
or other interest of any member shall be movable property transferable in a manner provided in the 
articles of a company. 
 

Numbering of shares: As per section 45 of the Companies Act, 2013, every share in a company 
having a share capital shall be distinguished by its distinctive number (This section shall not apply to 
a share held by a person whose name is entered as holder of beneficial interest in such share in the 
records of a depository). 
 

Note: The shareholders are not, in the eyes of law, part owners of the undertaking. The undertaking 
is somewhat different from the totality of the shareholders. The rights and obligations attaching to a 
share are those prescribed by the memorandum and the articles of a company. It must, however, be 
remembered that a shareholder has not only contractual rights against the company, but also certain 
other rights which accrue to him according to the provisions of the Companies Act. 
 

Q.No.2. Write about different types of capital / Categories of share capital.  
                                                                                                               (For students self study) 

 
a) Nominal or authorised or registered capital: Sec 2(8) of Companies Act, 2013 - Authorised 

capital or Nominal capital - means such capital as is authorised by the memorandum of a 
company to be the maximum amount of share capital of the company. 

•  It is the amount of capital with which the company is registered. It is the maximum amount of 
capital that can be issued by the company.  

•  It is required to be disclosed in the MOA. 

•  The stamp duty on registration of the company is payable based on this capital.  

•  It is determined after considering present and future requirements. 

•  Company registration fee is payable on the basis of authorised capital. 
 
b) Issued capital: As per Sec.2(50)of the companies Act,2013 - means such capital as the 

company issues from time to time for subscription. 

•  It is that part of authorised capital which is offered by the company for subscription (Whether 
for cash or for consideration other than cash). 

•  It is determined after considering the present requirements. 

•  It is not required to be disclosed in the MOA. 

Schedule III of the Companies Act, 2013, makes it obligatory for a company to disclose its issued 
capital in the balance sheet.  

 
c) Subscribed capital: Section 2(86) of the Companies Act, 2013 defines “subscribed capital” as 

such part of the capital which is for the time being subscribed by the members of a company. It is 
the nominal amount of shares taken up by the public.  

 
According to Sec 60 of Companies Act, 2013 Where any notice, advertisement or other official 
communication or any business letter, bill head or letter paper of a company states the authorised 
capital, the subscribed and paid-up capital must also be stated in equally conspicuous characters.  
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A default in this regard will make the company and every officer who is in default liable to pay 
penalty extending Rs 10,000 and  Rs 5,000 respectively. 

 
d) Called up capital: Section 2(15) of the Companies Act, 2013 defines “called-up capital” as such 

part of the capital, which has been called for payment; It is the total amount called up on the 
shares issued. Paid-up capital is the total amount paid or credited as paid up on shares issued. It 
is equal to called up capital less calls in arrears.  

 
e) Uncalled capital: It is the total amount of capital not yet called up. 
 
f) Paid up Capital: As per Sec 2(64) of the companies Act, 2013  - means such aggregate amount of 

money credited as paid-up as is equivalent to the amount received as paid up in respect of shares 
issued and also includes any amount credited as paid-up in respect of shares of the company, but 
does not include any other amount received in respect of such shares, by whatever name called. 

 
g) Unpaid up Capital: It is that part of the total called up capital that is remaining unpaid.  
 

Q.No.3. What are various kinds of share capital? Also state the conditions for issue of 
preference shares.                                                               (M 07- 5M) 

 
Kinds of share capital:- Section 43 of the Companies Act, 2013 provides the kinds of share capital. 
According to the provision the share capital of a company limited by shares shall be of two kinds, 
namely:— 
 
1. Equity share capital: 

a) With voting rights; or 

b) With differential rights as to dividend, voting or otherwise in accordance with such rules as 
may be prescribed; and 

 
2. Preference share capital 
 
Equity share capital: The term Equity share capital, with reference to any company limited by 
shares, means all share capital which is not preference share capital. 
 
Preference share capital: Whereas the term Preference share capital, with reference to any 
company limited by shares, means that part of the issued share capital of the company which carries 
or would carry a preferential right with respect to: 

a) Payment of dividend, either as a fixed amount or an amount calculated at a fixed rate, which may 
either be free of or subject to income-tax; and 

b) Repayment, in the case of a winding up or repayment of capital, of the amount of the share 
capital paid-up or deemed to have been paid-up, whether or not, there is a preferential right to the 
payment of any fixed premium or premium on any fixed scale, specified in the memorandum or 
articles of the company; 

 
Condition for the Issue of preference shares: A company having a share capital may, if so 
authorised by its articles, issue preference shares subject to the following conditions, namely:- 

a) SR: the issue of such shares has been authorized by passing a special resolution in the general 
meeting of the company 

b) Default: the company, at the time of such issue of preference shares, has no subsisting default in 
the redemption of preference shares issued either before or after the commencement of this Act 
or in payment of dividend due on any preference shares. 
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In case of participating Rights to capital: The Capital shall be deemed to be preference capital, 
despite that it is entitled to either or both of the following rights, namely: 

a) That in respect of dividends, in addition to the preferential rights to the amounts specified as 
above, it has a right to participate, whether fully or to a limited extent, with capital not entitled to 
the preferential right aforesaid; 

b) That in respect of capital, in addition to the preferential right to the repayment, on a winding up, of 
the amounts specified above, it has a right to participate, whether fully or to a limited extent, with 
capital not entitled to that preferential right in any surplus which may remain after the entire capital 
has been repaid. 

 
Note:  

a) However this Act shall not affect the rights of the preference shareholders who are entitled to 
participate in the proceeds of winding up before the commencement of this Act. 

b) As per Sec 55(1) no company limited by shares shall, after the commencement of this Act, issue 
any preference shares which are not redeemable. 

 

Q.No.4. What are the conditions that needs to be satisfied for issue of a) Equity shares with 
differential rights b) Preference shares? 

 
Condition for the issue of equity shares with differential rights: As per the Companies (Share 
Capital and Debentures) Rules, 2014, no company limited by shares shall issue equity shares with 
differential rights as to dividend, voting or otherwise, unless it complies with the following conditions, 
namely:- 

a) AOA: the articles of association of the company authorizes the issue of shares with differential 
rights; 

b) OR: the issue of shares is authorized by an ordinary resolution passed at a general meeting of 
the shareholders. Provided that where the equity shares of a company are listed on a recognized 
stock exchange, the issue of such shares shall be approved by the shareholders through postal 
ballot. 

c) Maximum: the shares with differential rights shall not exceed 26 percent of the total post-issue 
paid up equity share capital including equity shares with differential rights issued at any point of 
time; 

d) Track record:  the company having consistent track record of distributable profits for the last 
three years; 

e) Default in filings:  the company has not defaulted in filing financial statements and annual 
returns for three financial years immediately preceding the financial year in which it is decided to 
issue such shares; 

f) No Default:  

i) The company has no subsisting default in the payment of a declared dividend to its 
shareholders or repayment of its matured deposits or redemption of its preference shares or 
debentures. 

ii) The company has not defaulted in payment of the dividend on preference shares or 
repayment of any term loan from a public financial institution or State level financial institution 
or scheduled Bank or  

iii) The company has not defaulted in payment of dues with respect to statutory payments 
relating to its employees to any authority or default in crediting the amount in Investor 
Education and Protection Fund to the Central Government; 
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g) Not penalized:  The company has not been penalized by Court or Tribunal during the last 3 years 

of any offence under the  

i) Reserve Bank of India Act, 1934 ,  

ii) the Securities and Exchange Board of India Act, 1992,  

iii) the Securities Contracts Regulation Act, 1956,  

iv) the Foreign Exchange Management Act, 1999 or any other special Act, under which such 
companies being regulated by sectoral regulators. 

h) The company shall not convert its existing equity share capital with voting rights into equity share 
capital carrying differential voting rights and vice-versa. 

i) The holders of the equity shares with differential rights shall enjoy all other rights such as bonus 
shares, right shares etc. which the holders of equity shares are entitled to, subject to the 
differential rights with which such shares have been issued. 

 

Q.No.5. Equity shares vs. Preference shares.                                 (For student self study) 

 

Following are some of the differences between equity shares and preference shares: 
 

No. Difference Preference Shares Equity Shares 

1. Fixed rate They carry fixed rate of dividend. 
They are entitled to a varying 
rate of dividend depending upon 
the profits. 

2. Cumulative They can be cumulative. They can’t be cumulative. 

3. Priority in 
dividends 

They have priority over equity 
shareholders to dividends. No such priority. 

4. Priority in 
capital 

They have priority over the equity 
shareholders towards the repayment of 
capital in the event of winding up of the 
company. 

No such priority. 

5. Pay back 
They are redeemable after a specified 
period of time, as per the terms of issue 
and provisions of the Act. 

Here the capital is repaid only in 
the cases of liquidation or buy 
back of shares. 

6. Voting 

Preference shareholders do not have 
voting right in general meetings except 
when Sec.47 of Companies Act, 2013 
becomes operative. 

Equity shareholders have voting 
rights in general meetings. 

7. Bonus and 
Right shares 

It is not allowed in case of preference 
shares. 

A Co. may issue rights shares or 
bonus shares to the company’s 
existing equity shareholders. 

 

Q.No.6. Write about issue of shares at a premium.   (N 00 – 7M, N 02 – 5M, M 11 – 8M, M 12 -5M) 

 
Meaning: Shares are said to be issued at a premium when they are issued at a price higher than the 
face value. The excess of issue price over the face value is called as the amount of securities 
premium. 
 
No provision in the Act: The Co.Act 2013 does not prescribe any restriction or condition regarding 
issue of shares at premium. However, SEBI Regulation prescribes, classes of companies which can 
price their issues at par or at premium. 
 
Securities premium account: According to Sec 52 of the Companies Act, 2013 where a company 
issues shares at a premium, whether for cash or otherwise, a sum equal to the aggregate amount of 
the premium received on those shares shall be transferred to a “securities premium account”. 
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Amount Vs. Value: Where a company issues securities at a premium, whether for cash or otherwise, a 
sum equal to the aggregate amount or value of the premium on those securities shall be transferred to 
an account, to be called "the securities premium account". The word 'amount' refers to cash premium 
(For e.g. issuing Rs.100 face value share for Rs.120 resulting into a premium of Rs.20) and the word 
'value' refers to premium other than cash. 
 

Differential premium: There is no prohibition in the Act against issue of securities at differential 
premium. The value which the acquirer of securities may pay in excess of the par value for acquiring 
the shares, depends upon the contract between the company and the acquirer of such securities [CIT 
vs. Standard Vacuum Oil Company]. 
 

Utilisation of Premium [Sec 52(2) of Companies Act, 2013]: The 'Securities premium account' can 
be used for the following purposes:                                                        (M 09 – 1M) 

a) Issuing fully paid bonus shares to the members of the company. 

b) Writing off the preliminary expenses of the company. 

c) Writing off the expenses of or  commission paid or discount allowed on, issue of shares or 
debentures of the company. 

d) Providing for the premium payable on the redemption of any redeemable preference shares or 
debentures of the company. 

e) For the purchase of its own shares or other securities under section 68 of the Companies Act, 
2013. 

 
Utilisation of premium in case of certain companies [Sec 52(3)]: The securities premium account 
may be applied by such class of companies, as may be prescribed and whose financial statements 
comply with the accounting standards prescribed for such class of companies under section 133 of 
the Companies Act, 2013: 

a) in paying up unissued equity shares of the company to be issued to members of the company as 
fully paid bonus shares; or 

b) in writing off the expenses of or the commission paid or discount allowed on any issue of equity 
shares of the company; or 

c) for the purchase of its own shares or other securities under section 68 of the Companies Act, 
2013. 

 

Utilisation of premium for other purposes: Where Security Premium Account is used for any 
purpose other than the purposes permitted under the Act then, the provisions of this Act relating to 
reduction of share capital of a company shall apply as if the securities premium account were the 
paid-up share capital of the company.   
 

Note: 

a) No provision is required in the articles to issue the shares at premium. 

b) Where a holding company, formed for the purpose of amalgamating 2 existing companies, 
acquires assets of a greater value than the nominal value of the shares issued by it in exchange 
for the existing securities of the amalgamated companies, it is required to transfer the excess 
value of the assets acquired to its securities premium account [Head Henry & Co. vs. Ropner 
Holdings Ltd]. 

 

Similar Question: A company desirous of issuing shares at a premium seeks your advice on the 
following matters: 

1. Purpose for which money received as share-premium may be applied by the company. 

2. Whether the company can issue such shares at a premium for consideration other than cash? 

Referring to the provisions of the Act, advice the company. 
 

Ans: Refer above question. 
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Q.No.7. Write the provisions regarding the issue of shares at a discount (Sec 53 of the 
Companies Act, 2013).                     (M 04, N 12 – 5M) 

 
Meaning: Shares are said to be issued at a discount when they are issued at a price lower than the 
face value. The excess of the face value over the issue price is called the amount of discount. 
 

Sec 53 of the Companies Act, 2013 deals with the issue of shares at discount: 

1. Any share issued by a company at a discounted price shall be void. 

2. Except as provided in section 54 (Issue of Sweat Equity). 

3. Liabilities in respect of improper issue of shares at a discount: Where a company 
contravenes the provisions of this section,  

a) The company shall be punishable with fine which shall not be less than 1 lakh rupees but 
which may extend to 5 lakh rupees and  

b) Every officer who is in default shall be punishable with imprisonment for a term which may 
extend to 6 months or with fine which shall not be less than 1 lakh rupees but which may 
extend to 5 lakh rupees, or with both. 

 

Similar Question: Explain the provisions of the Act, regarding the issue of shares at a discount. 
State the liability of the directors in respect of improper issue of shares at a discount. 

Ans: Refer above question.  
 

Q.No.8. What is meant by sweat equity shares? What are the conditions to be fulfilled by a co. 
proposing to issue sweat equity shares. (Sec 54 of the Companies Act, 2013)       

                                                                                     (M 00, 02 – 7M, N 03, M 05, 08, – 5M) 

 
Definition: Section 2(88) of the Companies Act, 2013 defines the term “sweat equity shares” which 
means such equity shares as are issued by a company to its directors or employees at a discount or 
for consideration, other than cash, for providing their know-how or making available rights in the 
nature of intellectual property rights or value additions, by whatever name called. 
 
Conditions: A company may issue sweat equity shares of a class of shares already issued, if the 
following conditions are fulfilled, namely:— 

a) The issue is authorised by a special resolution passed by the company; 

b) The resolution specifies the number of shares, the current market price, consideration, if any, and 
the class or classes of directors or employees to whom such equity shares are to be issued; 

c) Not less than one year has, at the date of such issue, elapsed since the date on which the 
company had commenced business; and 

d) Where the equity shares of the company are listed on a recognised stock exchange, the sweat 
equity shares are issued in accordance with the regulations made by the Securities and 
Exchange Board in this behalf and if they are not so listed, the sweat equity shares are issued in 
accordance with such rules as may be prescribed. 

 
The rights, limitations, restrictions and provisions as are for the time being applicable to equity shares 
shall be applicable to the sweat equity shares issued under this section and the holders of such 
shares shall rank pari passu with other equity shareholders. 
 
Note:  

1. Employee: means  

a) a permanent employee of the company who has been working in India or outside India, for at 
least last one year; or 
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b) a director of the company, whether a whole time director or not; or 

c) an employee or a director as defined in sub-clauses (a) or (b) above of a subsidiary, in India 
or outside India, or of a holding company of the company; 

 
2. Value additions: means actual or anticipated economic benefits derived or to be derived by the 

company from an expert or a professional for providing know how or making available rights in the 
nature of intellectual property rights, by such person to whom sweat equity is being issued for 
which the consideration is not paid or included in the normal remuneration payable under the 
contract of employment, in the case of an employee. 

 

Q.No.9. What are the provisions relating to voting rights of members? 

 
Section 47 governs the voting rights of members. According to the section,  
 
1. Applicability: Applies to all companies, whether public or private. 
 
2. Voting right of member holding equity share capital:  

a) Every member of a company limited by shares who is holding equity share capital, shall have 
a right to vote on every resolution placed before the company; and  

b) His voting right on a poll shall be in proportion to his share in the paid-up equity share capital 
of the company. 

 

3. Voting right of member holding preference share capital:  

a) Every member of a company limited by shares who is holding any preference share capital 
shall, in respect of such capital, have a right to vote only on resolutions placed before the 
company which directly affect the rights attached to his preference shares and,  

b) Any resolution for the winding up of the company or for the repayment or reduction of its 
equity or preference share capital and  

c) His voting right on a poll shall be in proportion to his share in the paid-up preference share 
capital of the company. 

 

4. Proportion of voting rights: The proportion of the voting rights of equity shareholders to the 
voting rights of the preference shareholders shall be in the same proportion as the paid-up capital 
in respect of the equity shares bears to the paid-up capital in respect of the preference shares.  
 

5. Voting rights when dividends are arrears: 

a) Where the dividend in respect of a class of preference shares has not been paid for a period 
of 2 years or more, there such class of preference shareholders shall have a right to vote on 
all the resolutions placed before the company. 

b) This does not change whether the shares are cumulative or non cumulative. 
 
Restriction on voting rights [Sec 106 of Companies Act, 2013):  

1. The articles of a company may provide that no member shall exercise any voting right in respect 
of any shares registered in his name on which any calls or other sums presently payable by him 
have not been paid, or in regard to which the company has exercised any right of lien.  

2. A company shall not, except on the grounds as specified above, prohibit any member from 
exercising his voting right on any other ground.  

 

Similar Question: What are the rights of preference shareholders if dividends remain unpaid? Would 
your answer be different if preference shares are non-cumulative? 

Ans: Refer voting rights of preference shareholders ‘Exceptions’ in the above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2 
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Q.No.10. State the conditions under which the rights attached to any class of shares can be 
varied. 

 
Sec.106 of the companies Act 1956 contains the relevant provisions. The shares in a company may 
be equity shares and / or preference shares. Usually, the rights attaching to different classes of 
shares are different. These are termed as class rights. These rights are given by the memorandum, 
the articles and the terms of issue of shares.  
 
A. Conditions for varying rights: These rights may be varied subject to the following conditions: 

1. Consent in writing or S.R.: The holders of atleast ¾th of the issued shares of the class whose 
rights are to be varied must give their consent in writing or a special resolution must be passed 
at a meeting of holders of the issued shares of that class and 

2. MOA & AOA: The Memorandum or the Articles of the company must contain a provision 
permitting such variation.  Or 

3. Terms of issue: In the absence of any such provision in the MOA/AOA, such variation shall not 
prohibited by terms of issue of shares of that class. 

   

Once the variation is effected in strict consonance with the provisions of Section 106, it is 
complete, no further steps being necessary to adopt it [In re Ramuria Cotton Mills Ltd]. 

 
B. Procedure in addition to the above includes: 

1. Information to Stock Exchange to be given if shares are listed.  

2. Within 30 days, file a copy of resolution and Form No.23 to ROC. 

3. Alter the Memorandum and Articles of Association of the company.   
 
C. Rights of Dissentient Shareholders (Sec.107): If the minority feels oppressed or prejudiced by 

the variation as aforesaid, then Section 107 will have to be invoked. 

1. Who can Dissent: The shareholders holding atleast 10% of class of shares whose rights are 
varied and who have not voted favorably for the resolution.  

2. Remedy to Dissentient Shareholders: Apply to the Tribunal for cancellation of variations.  

3. How? By making a petition, giving necessary details. 

4. Time limit: Within 21 days of consent of holders / passing of resolution.  

5. Action of Tribunal: 

a) Tribunal, after hearing, will either confirm variation or disallow the variation if it is satisfied 
that the variation would unfairly prejudice the shareholders.  

b) Decision of the Tribunal is final.  

6. ROC: The order passed by the Tribunal is to be filed with ROC within 30 days after service on 
the Company by Tribunal.  

 
D. Non applicability of this section: 

1. In the event of variation of rights, being a part of scheme or arrangement with the intervention 
of the Tribunal U/s.391. 

2. Sub division of shares does not amount to variation. 

3. Variation, which merely affects the enjoyment of rights, without modifying the right itself [In re 
Hindustan General Electrical Corporation].  

 
[Note: The provision related to variation of shareholders’ right is covered in section 48 of the 
Companies Act, 2013 which is not yet notified. Section 106 of the Companies Act, 1956 referred 
here]. 
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Q.No.11. Conversion of shares into stock [Sec 61 of the Companies Act, 2013]. 

 
1. Meaning:  

a) Stock means a bundle of shares expressed in a lumpsum. It is an aggregate of fully paid 
shares that have been legally consolidated.  

b) The consolidated amount is divisible into fractions of any amount, regardless of the nominal 
value of the shares that have been consolidated.  

c) Thus it represents that part of the capital of the company which is fully paid. (For example, 
after shares are converted into stock, the stockholder may own 1,000 worth of stock where 
formerly he held 100 shares of Rs.10 each. Thus, though Shareholder’s investment remains 
same, the interest of the stockholder is described differently). 

 
2. Procedure for issue [Sec 61 of the Companies Act, 2013]:  

a) A company limited by shares, if authorised by its articles, may by means of an ordinary resolution 
alter the MOA with a view to convert all or part of its fully paid shares into stock. 

b) However, the company can’t issue stock ab-in-itio. It must issue shares first and later when 
they are fully paid up, convert them into stock.  

 
3. The company shall file a notice in the prescribed form with the Registrar within a period of 30 

days of such alteration along with an altered memorandum [Sec 64 of the Companies Act 2013]. 
 
4. Effects of conversion of shares into stock: 

a. The register of members shall show the amount of stock held by each member instead of the 
shares previously held by each member. 

b. The conversion of shares into stock does not affect in any way the rights of a member. 

c. The stock can be transferred in the same way as the shares can be transferred with the only 
difference that stock can be transferred even in fractions. 

 

5. Advantage: The main advantage claimed for stock is that it is transferable in any denomination 
which is not limited to the nominal value of the share converted into stock.  

 

6. The BOD may, from time to time, fix the minimum amount of stock transferable but such minimum 
shall not exceed the nominal value of share. 

 

7. Reconversion of stock into shares: For conversion of stock into shares, the company shall 
comply with the same conditions as are required to be complied with for conversion of shares into 
stock.  

 

Q.No.12. Write the cases in which the companies shall give notice of alteration or increase of 
share capital to the registrar of companies under the companies act, 2013.   

 

Section 64 of the Companies Act, 2013 seeks to provide for the companies to give notice to the 
registrar of alteration or increase of share capital along with an altered memorandum. 
 

The following are the cases as per Section 64 of the Companies Act, 2013: 

a) A company alters its share capital in any manner specified in section 61(1). 

b) An order made by the Government under section 62 (option attached to debentures/loan) has the 
effect of increasing authorised capital of a company; or 

c) A company redeems any redeemable preference shares, the company shall file a notice in the 
prescribed form with the Registrar within a period of 30 days of such alteration or increase or 
redemption, as the case may be, along with an altered memorandum. 
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Punishment in contravention of the provision: If a company and any officer of the company who is 
in default contravenes the above provision, there the company or the officer shall be punishable with 
fine which may extend to 1,000 rupees for each day during which such default continues, or 5 lakh 
rupees, whichever is less. 
 

Q.No.13. State the procedure for alteration of “Capital Clause” of MOA? (Sec.61 of the 
Companies Act, 2013) 

 

Power of Limited Company to alter its share Capital [Sec. 61]: 
 

1. A limited company having a share capital may, if so authorised by its articles, alter its 
memorandum in its general meeting to— 

a) increase its authorised share capital by such amount as it thinks expedient; 

b) consolidate and divide all or any of its share capital into shares of a larger amount than its 
existing shares: 

 

Provided that no consolidation and division which results in changes in the voting percentage of 
shareholders shall take effect unless it is approved by the Tribunal on an application made in the 
prescribed manner; 

a) convert all or any of its fully paid-up shares into stock, and reconvert that stock into fully paid-
up shares of any denomination; 

b) sub-divide its shares, or any of them, into shares of smaller amount than is fixed by the 
memorandum, so, however, that in the sub-division the proportion between the amount paid 
and the amount, if any, unpaid on each reduced share shall be the same as it was in the case 
of the share from which the reduced share is derived; 

c) cancel shares which, at the date of the passing of the resolution in that behalf, have not been 
taken or agreed to be taken by any person, and diminish the amount of its share capital by the 
amount of the shares so cancelled. 

 

2. The cancellation of shares shall not be deemed to be a reduction of share capital. 
 

3. Within 30 days of the shares having been consolidated, converted, sub-divided, redeemed, or 
cancelled or the stock having been reconverted, notice should be given to the Registrar in the 
prescribed form along with an altered memorandum [Section 64 of the Companies Act, 2013]. 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.14. What are the differences between shares and stock?  

a) Numbering: Shares are identified by distinctive numbers (Except where the shares are held in 
depository). Whereas stocks are not identified by distinctive numbers. 

b) Denomination: Shares have fixed denomination and stocks are expressed in amount and have 
no denomination. 

c) Issue: Unlike shares, the company can’t issue stock directly. It must issue shares first and later 
when they are fully paid up, convert them into stock.  

d) Fully paid up: Shares may or may not be fully paid-up. Stock is always fully paid-up, because 
only fully paid shares can be converted into stock. 

e) Division: Stock is divisible into any amount required. Thus, it is possible to transfer Rs.50.87 
worth of stock, while it is not possible to transfer a fraction of share. 

 

Q.No.15. What are the provisions regulating the further issue of shares (or) Pre-emptive right.  

 

Under the provisions of the Act, when shares are offered to the existing shareholders, it is called the 
Right issue. 
Applicability: All companies having share capital. 
 

As per the section 62 of the Companies Act, 2013, where at any time, a company having a share 
capital proposes to increase its subscribed capital by the issue of further shares, such shares shall be 
offered: 
 
1. To persons who, at the date of the offer, are holders of equity shares of the company in 

proportion, to the paid-up share capital on those shares by sending a letter of offer subject to the 
following conditions, namely: 

 

a) The offer shall be made by notice specifying  

•  The number of shares offered and  

•  Limiting a time not being less than 15 days and not exceeding 30 days from the date of 
the  offer within which the offer, if not accepted, shall be deemed to have been declined; 

 

b) Unless the articles of the company otherwise provide, the offer aforesaid shall be deemed to 
include a right to renounce the shares offered to him or any of them in favour of any other 
person; and the notice shall contain a statement of this right. 

 

c) After the expiry of the time specified in the notice aforesaid, or on receipt of earlier intimation 
from the person to whom such notice is given that he declines to accept the shares offered, 
the Board of Directors may dispose of them in such manner which is not dis-advantageous to 
the shareholders and the company. 

 

2. To employees under a scheme of employees stock option, subject to special resolution passed by 
company and subject to the conditions as may be prescribed; or 

 

3. To any persons, if it is authorised by a special resolution, whether or not those persons include 
the persons referred to in clause (a) or clause (b) above, either for cash or for a consideration 
other than cash, if the price of such shares is determined by the valuation report of a registered 
valuer subject to such conditions as may be prescribed. 

 

Note: The notice of offer of shares shall be dispatched through registered post or speed post or 
through electronic mode to all the existing shareholders at least 3 days before the opening of the 
issue. 
 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Share Capital ________________________________________160 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
Similar Question:  

1. ABC, a public company offers the new shares to Mr.X, who is not an existing shareholder of the 
company. State whether the company can issue shares to outsiders. 

2. Can Further Issue of shares be issued to preference shareholders? 

Ans: Yes, From the wordings of Section 62 (1) (c), it is quite clear that these shares can be issued to 
any persons who may be preference shareholders as well provided such issue is authorized by a 
special resolution of the company and are issued on such conditions as may be prescribed. 
 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 3, 4 
 

Q.No.16. Issue of further shares to persons other than existing ESH’S?  (Or) A Public Limited 
Company wants to increase its subscribed share capital by offering the new shares to the 
persons who are not the members of the company. Referring to the provisions of the 
Companies Act, 2013, advice the company about the procedure the company has to adopt to 
give effect to the above proposal. (Or) A listed company at Bombay Stock Exchange, intends 
to offer its new shares to non-members. State whether it is permitted under the Companies 
Act, 2013.                       (M 98, N 00 - 7M) 

 

The new shares of a company may be offered to outsiders in the following situations: 

1. With S.R to employees: If a special resolution is passed by the company in general meeting 
authorising the Board to offer the shares to employees [Sec 62(1)(b) of Companies Act, 2013]. 

2. With S.R to outsiders: If a special resolution is passed by the company in general meeting 
authorising the Board to offer the shares to outsiders, if the price of such shares is determined by 
the valuation report of a registered valuer subject to such conditions as may be prescribed [Sec 
62(1)(c) of Companies Act, 2013]. 

3. Declines the offer: If any shareholder to whom the shares are offered or if any person in whose 
favour renunciation of shares has been made, declines to accept the shares, in such a case the 
board of directors may dispose off the shares in such a manner as is beneficial to the Company 
[Sec 62(1)(a)(iii) of Companies Act, 2013]. 

 

4. Exercise of an option attached [Sec 62(3) of Companies Act, 2013]: Section 62 of Companies 
Act, 2013 dealing rights issue, shall not apply to the increase of the subscribed capital of a 
company caused by the exercise of an option attached to the debentures issued or loan raised by 
the company to convert such debentures or loans into shares in the company, if  

The terms of issue of such debentures or loan containing such an option have been approved 
before the issue of such debentures or the raising of loan approved by a special resolution passed by 
the company in general meeting. 

 

5. Conversion of debentures/loan into shares [Sec 62(4) of Companies Act, 2013]: 

a) Where any debentures have been issued, or loan has been obtained from any Government by 
a company, and  

b) if that Government considers it necessary in the public interest,  
 

it may, by order, direct that such debentures or loans or any part thereof shall be converted into 
shares in the company on such terms and conditions as appear to the Government to be 
reasonable in the circumstances of the case even if terms of the issue of such debentures or the 
raising of such loans do not include a term for providing for an option for such conversion. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO.6 
 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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Q.No.17. Write a short note on the powers of Government with regard to the conversion of 
debentures into shares of the company? (Or) 
Write a note on the powers of the central government in regard to conversion of debentures 
and loans into shares of the company under the following heads: 
A) When terms of issue of such debenture or terms of loan do not include term providing for 
an option of conversion; 
B) Matters considered in determining the terms and conditions of such conversion. 
C) Remedy available to the company if conversion or terms of conversion is not acceptable to 
it.                                     (MTP, RTP – 14) 

 
Conversion of debentures/loan into shares [Sec 62(4) of Companies Act, 2013]: 

a) Where any debentures have been issued, or loan has been obtained from any Government by a 
company, and  

b) if that Government considers it necessary in the public interest,  
 

it may, by order, direct that such debentures or loans or any part thereof shall be converted into 
shares in the company on such terms and conditions as appear to the Government to be reasonable 
in the circumstances of the case even if terms of the issue of such debentures or the raising of such 
loans do not include a term for providing for an option for such conversion. 
 

Points to be taken into consideration for the term of conversion: In determining the terms and 
conditions of conversion, the Government shall have due regard to  

•  The financial position of the company,  

•  The terms of issue of debentures or loans, as the case may be,  

•  The rate of interest payable on such debentures or loans and  

•  Such other matters as it may consider necessary. 
 
Terms of conversion not acceptable to the company: Where the terms and conditions of such 
conversion are not acceptable to the company, it may, within 60 days from the date of communication 
of such order, appeal to the Tribunal which shall after hearing the company and the Government pass 
such order as it deems fit. 
 
Automatic alteration of memorandum and increase of authorised share capital: 

a) Where the Government has, by an order directed that any debenture or loan or any part thereof 
shall be converted into shares in a company and  

b) where no appeal has been preferred to the Tribunal or where such appeal has been dismissed,  

then the memorandum of company shall, by such order having the effect of increasing the authorised 
share capital of the company, stand altered and the authorised share capital of such company shall 
stand increased by an amount equal to the amount of the value of shares which such debentures or 
loans or part thereof has been converted into. 
 
Point of comparison with respect to the Companies Act, 1956: 

a) This section of 2013 Act replaces section 154(Power to close register of members or debenture 
holders) of the 1956 Act. 

b) The new Act of 2013 introduces the closure of the Registers of other security holders in the 
provision. 

c) Listed companies or the companies which intend to get their securities listed( i.e., the unlisted 
companies) close the register of members/ register of debenture holders / the register of other 
security holders by giving a previous notice of at least 7 days/ such lesser period as may be 
specified by Securities and Exchange Board. This law pertaining to listed companies is lacking in 
the 1956 Act. 
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d) In case of default with respect to the closure of register of member / register of debenture-holders 

/ the register of other security holders, there the company and every officer of the company who is 
in default shall be liable to a penalty of five thousand rupees for every day during which register is 
closed but not exceeding one lakh rupees. This limit of penalty is lacking in 1956 Act. 

 

Q.No.18. Under what circumstances can a company reduce its share capital? Describe the 
formalities to be complied with. Can a company limited by shares or guarantee and having 
share capital reduce its share capital?       (Sec.100 to 105) (N 98, 01 – 7M, M 13 - 4M) 
 

Introduction: It is to the capital of the company which members have invested or undertaken to 
invest and the assets represented thereby, that creditors look for the satisfaction of their claims. This 
has, therefore, been the principle, of the Company Law that share capital shall be reduced only 
subject to special safeguards. 
 

1. Meaning: Reduction of share capital may involve reduction in respect of that portion of : 

a) Issued capital which has been subscribed, called up and paid up, or 

b) Issued capital which has been subscribed but not called up 
 

2. Sec.100 of the Companies Act provides that: A company limited by shares or guarantee and 
having share capital, if so authorised by the articles (If not can amend the articles), by special 
resolution and with the confirmation of the Tribunal, reduce its share capital in any of the following 
ways: 

a) By reducing or extinguishing the liability of members in respect of uncalled or unpaid capital 
(E.g. Where the shares are of Rs.100 each with Rs.75 paid up the company can reduce them 
to Rs.75 fully paid up shares and thus relieve the shareholders from liability on the uncalled 
capital of Rs.25 per share). 

b) By paying off or returning paid up capital not wanted for the purposes of the company. (E.g. 
Where the shares are fully paid up the company can reduce them to Rs.75 each and pay back 
Rs.25 per share). 

c) By paying off the paid up capital on the footing that it may be called up again so that the 
liability is not extinguished. 

d) By following a combination of any of the preceding methods. 

e) By writing off or canceling the capital which has been lost or is unrepresented by the available 
assets. (E.g: A share of Rs.10 fully paid-up is represented by Rs.7.50 worth of assets. In such 
a situation, reality can be re-introduced into the balance sheet by writing off Rs.2.50 per share. 
The assets side of the balance sheet may include useless assets, fictitious goodwill, 
preliminary exp., discount on issue of shares and debentures, etc. These assets are either 
cancelled or their values can be reduced to the extent they are useless. Correspondingly, 
share capital is also reduced on the liability side).  

 
 Note:  

1. The last method of reduction is the most common mode.  

2. Only in the cases a), b), c), d) the interest of creditors really involved. 
 
3. Procedure for reduction (Sec.100 to 105): 

a) Articles: The power to reduce share capital must be given in the Articles. If not need to alter 
AOA by SR. 

b) S.R.: The Company must pass a special resolution for reduction of capital (Sec.100). 

c) Apply to Tribunal: It must then apply to the Tribunal requiring the acceptance of the scheme. 
The Tribunal may require the company to publish the reasons for reduction and the causes 
which have led to it. 
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d) Notice to creditors: If the reduction in capital involves reduction of liability in respect of 
unpaid capital or where it involves payment to any shareholder of any paid up capital, notice 
of proposed reduction has to be given to all creditors. 

e) List: The Tribunal then settles a list of such creditors who are entitled to object and publish a 
notice, fixing a day within which creditors not entered in this list, can get entered. 

f) Does not consent: Where a creditor entered on the list does not consent to such reduction, the 
Tribunal will order the company to either pay his debt or provide any security. 

g) Pass an order: If the Tribunal is satisfied that every creditor of the company entitled to object 
has consented to the reduction or that his debt has been paid or secured, it will pass an order 
confirming the reduction.  

h) The Tribunal can order the Co. to add ‘And reduced’ after its name, for a fixed time.  

i) ROC: The registrar must register the order and the minutes of reduction. It must be done  

•  On the production of order of Tribunal, 

•  On the delivery of certified copy of the order and 

•  Minutes approved by the Tribunal. 
 

The resolution shall become effective on the registration of minutes and order (Sec.103).  

j) Publication of order of the Tribunal: The order of the Tribunal shall be published in such 
manner as may be directed by the Tribunal. 

k) Liability of members in respect of reduced share: U/S.104 on the reduction of share 
capital, the extent of liability of any past or present member on any call shall not exceed the 
difference between  

•  The amount paid on shares or reduced amount if any and  

•  The amount of shares as fixed by the minutes of reduction 
 
4. Non-applicability: Sec 100 is not applicable to: 

a) Unlimited companies whether having share capital or not 

b) Companies limited by guarantee and not having share capital. 
 
[Note: This section of the Companies Act, 1956 is to be replaced by the section 66 of the Companies 
Act, 2013 which deals with the reduction of share capital. This section is not yet notified. For 
reference see the annexure] 
 

Q.No.19. Reduction of share capital Vs. Diminution of share capital.                 (N 06 – 5M) 

 
Diminution: Section 61 of the 2013 Act states that, the cancellation of that portion of the issued 
capital which has not been subscribed for. 

a) Applicable Section: Reduction is covered U/s.100 of Companies Act, 1956 and Diminution is 
covered U/s 61 of the Companies Act, 2013. 

b) Meaning: Reduction may involve reduction of paid up capital, whereas diminution may be in 
respect of authorised capital but not of paid up capital.  

c) O.R. Vs. S.R.: Reduction can be affected only by passing a special resolution. Diminution can be 
affected by passing an ordinary resolution.  

d) Tribunal permission: Diminution needs no confirmation by the Tribunal but reduction requires it. 

e) And reduced: In case of reduction the Tribunal can order the company to add the words ‘And 
reduced’ after its name, but such a provision does not exist in case of diminution. 
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f) ROC: In the case of diminution, notice is to be given to the Registrar within 30 days from the date 

of cancellation whereupon the Registrar shall record the notice and make the necessary alteration 
in the memorandum or articles or both. In the case of reduction more detailed procedure 
regarding notice to the Registrar has been prescribed by Sec 103, though there is no such time 
limit as aforesaid (i.e. 30 days).  

g) Creditor’s permission: Required for reduction and not required for diminution. 

h) Change in MOA: Not required in case of reduction and it is required in case of diminution. 
 
Similar Question: “Diminution of capital does not constitute reduction of capital within the provisions 
of the Companies Act, 2013,” – Comment. 

Ans: Refer the above question. 
 

Q.No.20. Can a company purchase its own shares? Can a company give loan or financial 
assistance to purchase its own shares?  

 
A fundamental principle of Company Law was that a Company cannot buy its own shares. This is laid 
by Section 67 of the Companies Act, 2013, which is as follows: 
 
Restriction: No company limited by shares or by guarantee and having a share capital shall have 
power to buy its own shares unless the consequent reduction of share capital is effected under the 
provisions of this Act. 
 
Public company: No public company shall give, whether directly or indirectly and whether by means 
of a loan, guarantee, the provision of security or otherwise, any financial assistance for the purpose 
of, or in connection with, a purchase or subscription made or to be made, by any person of or for any 
shares in the company or in its holding company. 
Exceptions: 
 
a) Bank: the lending of money by a banking company in the ordinary course of its business; 

b) Trustee: if the purchase of, or the subscription for, the shares held by trustees for the benefit of 
the employees or such shares held by the employee of the company (money provided by the 
Company in accordance with any scheme approved by company through SR and in accordance 
with such requirements as may be prescribed, for the purchase of, or subscription for, fully paidup 
shares in the company or its holding company). 

c) Loans to employees: the giving of loans by a company to persons in the employment of the 
company other than its directors or key managerial personnel, for an amount not exceeding their 
salary or wages for a period of six months (with a view to enabling them to purchase or subscribe 
for fully paid-up shares in the company or its holding company to be held by them by way of 
beneficial ownership). 

However, disclosures in respect of voting rights not exercised directly by the employees in respect 
of shares to which the scheme relates shall be made in the Board's report in such manner as may 
be prescribed [Section 67 of Companies Act, 2013]. 

d) Nothing in this section shall affect the right of a company to redeem any preference shares issued 
by it under this Act or under any previous company law (i.e prohibition is not apply). 

 
Penalty for contravention: Contravention of this section shall be punishable with  

a) Fine which shall not be less than 1 lakh rupees but which may extend to 25 lakh rupees and 

b) Every officer of the company who is in default shall be punishable with imprisonment for a term 
which may extend to 3 years and with fine which shall not be less than 1 lakh rupees but which 
may extend to 25 lakh rupees.  

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 5, 7,10 
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Q.No.21. State the provisions of the Companies Act prohibiting Buy back of shares.(N 14 – 4M) 

 

Prohibition for buy-back in certain circumstances- As per section 70 of the Companies Act, 2013, 
a company cannot buy-back shares or other specified securities, directly or indirectly- 

a) Through any subsidiary company including its own subsidiaries; or 

b) Through investment or group of investment companies; or 

c) When the company has defaulted in the repayment of deposit or interest thereon, redemption of 
debentures or preference shares or payment of dividend or repayment of any term loan or interest 
thereon to any financial institution or bank.  

But where the default is remedied and a period of 3 years has elapsed after such default ceased 
to subsist. 

d) Defaulted in: filing of Annual Return (section 92 of COA, 2013), declaration of dividend (section 
123 of COA, 2013) or punishment for failure to distribute dividend (section 127 of COA, 2013) and 
financial statement (section 129 of COA, 2013) 

 

Q.No.22. State the sources of funds that can be utilised by the company for purchasing its 
own shares and requirements to be complied with before and after the shares are so 
purchased.                    (M 00 – 12M, N 04 – 5M, N 13 – 8M) 

 

Section 68 of the Companies Act, 2013 provides the power of a company to purchase its own 
securities subject to certain conditions: 
 

1. Sources of funds for buy-back of shares: A company can purchase its own shares or other 
specified securities. The purchase should be out of: 

a) Its free reserves; or 

b) The securities premium account; or 

c) The proceeds of the issue of any shares or other specified securities. 
 

However, buy-back of any kind of shares or other specified securities cannot be made out of the 
proceeds of an earlier issue of the same kind of shares or same kind of other specified securities 
[Section 68(1)]. 

 

“Specified securities” includes employees’ stock option or other securities as may be notified by 
the Central Government from time to time. 

 

2. Conditions for buy-back: The company shall not purchase its own shares or other specified 
securities unless: 

a) AOA: The buy-back is authorised by its articles; 

b) SR: A special resolution authorising the buy-back is passed in general meeting of the 
company; 

c) BOD: However, a resolution by the B.O.D. is sufficient, instead of (b) above, if the buy back of 
shares is less than or equal to 10% of the total paid up equity capital and free reserves. 

d) Maximum Limit:  

i) In total: The buy-back is 25% or less of the aggregate of paid-up capital (both equity and 
preference) and free reserves of the company;  

ii) For equity capital: Further the buy-back of equity shares in any financial year shall not 
exceed 25% of its total paid up equity capital in that financial year. 

e) Debt equity ratio: The ratio of the aggregate debts( secured and unsecured) owed by the 
company after buy back is not more than twice the paid up capital and its free reserves (The 
expression “free reserves” for the purposes of this section, includes securities premium 
account). 
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Provided that the Central Government may prescribe a higher ratio of the debt to capital and 
free reserves for a class or classes of companies;  

f) Fully Paid up: all the shares or other specified securities for buy-back are fully paid-up; 

g) Listed: the buy-back of the shares or other specified securities listed on any recognised stock 
exchange is in accordance with the regulations made by SEBI in this behalf; 

h) Unlisted: the buy-back in respect of shares or other specified securities other than those specified 
in Clause (f) is in accordance with rules as may be prescribed. [Sect 68(2)] 

i) Gap between 2 buy backs: No offer of buy-back, shall be made within a period of one year 
from the date of the closure of the preceding offer of buy-back, if any. 

 
3. Procedure before buy-back: The notice of the meeting at which special resolution is proposed 

to be passed shall be accompanied by an explanatory statement stating - 

a) A full and complete disclosure of the all material facts; 

b) The necessity for the buy-back; 

c) The class of shares or securities intended to be purchased under the buy back; 

d) The amount to be invested under the buy-back; and 

e) The time limit for completion of buy-back.[Sections 68(3)] 
 

4. Time limit for completion of buy-back [Sections 68(4) of Companies Act, 2013]: Every buy-
back shall be completed within 12 months from the date of passing the special resolution or a 
resolution passed by the Board at general meeting authorising the buy-back. 

 

5. Buy-Back from Whom? [Sections 68(5) of Companies Act, 2013]: The buy-back under Sub-
section (1) may be - 

a) From the existing share holders or security holders on a proportionate basis; or 

b) From the open market; or 

c) By purchasing the securities issued to employees of the company pursuant to a scheme of 
stock option or sweat equity. 

 

6. D.O.S.: Only a solvent company is permitted to buy back its shares. The company shall file with 
the ROC a declaration of solvency stating that it will not be rendered insolvent within next 1 year. 
In case of a listed company, DOS shall also be filed with SEBI. 

 

7. Destroy: A company shall physically destroy the securities so bought-back within 7 days of the 
last date of completion of buy-back. 

 

8. Restriction on further issue: A company shall not make further issue of same kind of shares 
(including right shares, allotment of right shares renounced by members) or other specified 
securities within a period of 6 months except by way of bonus issue or in the discharge of 
subsisting obligations such as conversion of warrants, stock option schemes, sweat equity or 
conversion of preference shares or debentures into equity shares. 

 

9. Register of Buy Back: Where a company buys-back its shares or other specified securities 
under this section,  

a) It shall maintain a register of the shares or securities so bought,  

b) The consideration paid for the shares or securities bought-back,  

c) The date of cancellation of shares or securities,  

d) The date of extinguishing and physically destroying the shares or securities and such other 
particulars as may be prescribed.  

 

10. Filling of return: A Co. shall, within 30 DAYS of buy back completion, file with the Registrar and 
SEBI (Only in case of listed company), a return containing relevant particulars. 
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11. Penalty for Default: If a company makes default in complying with the provisions of this section 
or any regulations made by SEBI,  

a) The company shall be punishable with fine which shall not be less than 1 lakh rupees but 
which may extend to 3 lakh rupees and  

b) Every officer of the company who is in default shall be punishable with imprisonment for a 
term which may extend to 3 years or with fine which shall not be less than 1 lakh rupees but 
which may extend to 3 lakh rupees, or with both. 

 
12. Transfer of certain sums to Capital Redemption Reserve account [Sec 69 of Companies 

Act, 2013]: Where a company purchases its own shares out of free reserves or securities 
premium account,  

a) Then a sum equal to the nominal value of the share so purchased shall be transferred to the 
capital redemption reserve account and details of such transfer shall be disclosed in the 
balance sheet.  

b) The capital redemption reserve account may be applied by the company, in paying up 
unissued shares of the company to be issued to members of the company as fully paid bonus 
shares. 

 
Similar Question: A Public Company proposes to purchase its own shares. State the source of 
funds that can be utilised by the Company for purchasing its own shares and the requirements to be 
complied with by the Company under the Companies Act before and after the shares are so 
purchased. 

Ans: Refer above question 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 8, 9, 
 

Q.No.23. Discuss the provisons relating to issue of bonus shares by the Company. 
 

Sec 63 of the Companies Act, 2013 deals with the condition and the manner of issue of fully paid-up 
bonus shares by a company to its members, which are as follows: 
 

1. A company may issue fully paid-up bonus shares to its members, in any manner whatsoever, out 
of: 

a) Its free reserves; 

b) The securities premium account; or 

c) The capital redemption reserve account: 
 

Provided that no issue of bonus shares shall be made by capitalising reserves created by the 
revaluation of assets 

 
2. No company shall capitalise its profits or reserves for the purpose of issuing fully paid-up bonus 

shares unless: 

a) It is authorised by its articles; 

b) It has, on the recommendation of the Board, been authorised in the general meeting of the 
company; 

c) It has not defaulted in payment of interest or principal in respect of fixed deposits or debt 
securities issued by it; 

d) It has not defaulted in respect of the payment of statutory dues of the employees, such as, 
contribution to provident fund, gratuity and bonus; 

e) The partly paid-up shares, if any outstanding on the date of allotment, are made fully paid-up; 

f) It complies with such conditions as may be prescribed. 
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3. The bonus shares shall not be issued in lieu of dividend. It can only be done if the articles of the 

company contain provisions in regard thereto. It means that profits which otherwise are available 
for distribution among the members, are not divided among them in cash, but the shareholders 
are allotted further shares (bonus shares).  

4. Capital profits, shares premium and capital redemption reserve account can also be used for the 
purpose of issuing fully paid bonus shares. 

5. According to the proviso to Section 123(5) of the Companies Act, 2013, it is permissible for a 
company to capitalise its profits or reserves for the purpose of issuing fully paid up bonus shares 
or paying up any amount for the time being unpaid on any shares held by the members of the 
company. 

 

Q.No.24. Discuss the provisions relating to issue and redemption of redeemable preference 
shares according to Companies Act, 2013. 

 

The provisions relating to issue and redemption of redeemable preference shares are contained in 
Sec 55 of the Companies Act, 2013: 
 
Maximum tenure of preference shares:  

a) No company limited by shares shall, after the commencement of this Act, issue any preference 
shares which are irredeemable. 

b) A company limited by shares may, if so authorised by its articles, issue preference shares which 
are liable to be redeemed within a period not exceeding 20 years from the date of their issue 
subject to such conditions as may be prescribed. 

c) However a company may issue preference shares for a period exceeding 20 years for 
infrastructure projects, subject to the redemption of such percentage of shares as may be 
prescribed on an annual basis at the option of such preferential shareholders: 

 
Conditions for redemption of preference shares: 

a) no such shares shall be redeemed except out of the profits of the company which would 
otherwise be available for dividend or out of the proceeds of a fresh issue of shares made for the 
purposes of such redemption; 

b) no such shares shall be redeemed unless they are fully paid; 

c) No authorisation is required in the articles to redeem the preference shares. 

d) Transfer to CRR: where such shares are proposed to be redeemed out of the profits of the 
company, there shall, out of such profits, be transferred, a sum equal to the nominal amount of 
the shares to be redeemed, to a reserve, to be called the Capital Redemption Reserve Account.  

e) Utilisation of CRR account:  

i) CRR may be utilised only for the purpose of issuing fully paid bonus shares to the members  

ii) If used in any other manner, all the provisions of the Act relating to reduction of share capital 
shall apply to CRR, as if CRR were the paid up capital of the company. 

 

Shares issued after the commencement of this Act:  

Prescribed class: In case of such class of companies, as may be prescribed the premium, if any, 
payable on redemption shall be provided for out of the profits of the company, before the shares 
are redeemed (However financial statements shall comply with the accounting standards 
prescribed for such class of companies under section 133 of Companies Act, 2013) 

 

Shares issued before the commencement of this Act: Premium, payable on redemption of any 
preference shares issued on or before the commencement of this Act shall be provided 

a) out of the profits of the company or  

b) out of the company’s securities premium account. 
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Any other case (i.e other than prescribed class of companies): in a case not falling under 
above, the premium, if any, payable on redemption shall be provided for out of  

a) The profits of the company or  

b) Out of the company’s securities premium account. 
 
Notice to ROC [Sec 64]: A notice of redemption of preference shares is to be given to ROC within 30 
days in the prescribed form along with a copy of altered memorandum. 
 

Q.No.25. Reserve Capital and Capital Reserve.                (M 08 – 1M) (For students self study) 

 
Reserve capital: It is that part of the uncalled capital of the company which can be called up only in 
the event of its winding up. A limited company may, by a special resolution, determine that a portion 
of its uncalled capital shall be called up. 

a) In the event of winding up, 

b) For the purposes of winding up. 

i) Reserve capital cannot be turned into uncalled capital without the leave of the Court. It is 
available only for the creditors on the winding up of the company. The company can neither 
not create charge on  reserve capital nor but can cancel it in a reduction of capital [Midland 
Rly Carriage Co. Re]. 

ii) A company cannot barrow on the security of its reserve capital. 

iii) Reserve capital and Capital reserve are not one and the same. 

iv) Reserve capital is not required to be disclosed in the Balance sheet. 

v) It cannot be used to write off capital losses. 
 
But the expression “Capital Reserve” does not include any amount regarded as free for distribution 
through the profit and loss account. Any reserve other than a capital reserve shall be “Revenue 
reserve” [Vide Part III, Schedule VI, 7(1)(c)]. 
 
Capital reserves comprise profits that arise in special circumstances and are connected with special 
circumstances. A few examples of these are given below: 

a) Profit prior to incorporation; 

b) Profit on acquisition of business, that is, where the value of assets acquired is more than the 
liabilities taken over and the purchase consideration; 

c) Profit on sale of fixed assets, the excess of sale proceeds over the original cost; 

d) Premium on issue of debentures; 

e) Profit on redemption of debentures; 

f) The credit to the Capital Redemption Reserve Account (for redemption of redeemable preference 
shares); 

g) Premium on issue of shares; and 

h) Profit on re-issue of forfeited shares. 
 
Some of the capital profits may ultimately become available for dividend on the fulfillment of certain 
conditions. These conditions are that profits have been realised in cash and that they remain on a fair 
revaluation of assets and that the articles do not forbid the utilisation of such a profit for distribution of 
dividends [Foster vs. New Trinidad Lake Asphalte Co., and Lubbock vs. British Bank of South 
America]. Therefore it is possible that a profit may be a capital profit initially and later it may become a 
revenue profit. 
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Similar Question: Reserve Capital of a public Company may be called at any time. 

Ans: Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 11, 12 
 

Q.No.26. Explain briefly various kinds of preference shares.                   (M 99 – 7M)       
                                                                                                                (For students self study) 

 
1. On the basis of accumulation: 

a) Cumulative preference shares:  

i) They carry the right to cumulate dividends, if the company fails to pay the dividend in a 
particular year.  

ii) The cumulated arrears of dividends shall be paid, in subsequent years before any 
dividend is paid to the equity shareholders.  

iii) It is presumed that preference shares are always cumulative unless otherwise stated.  

iv) If the company goes into liquidation, arrears of dividend are not payable unless either the 
articles contain an express provision to this effect or such dividends have been declared.  

b) Non-cumulative preference shares:  

i) Such shares do not carry the right to receive arrears of dividend in a particular year, if the 
company fails to declare dividend in previous year.  

ii) If no dividend is paid in any particular year, it lapses. 
 
2. On the basis of participation: 

a) Participating preference shares: In addition to the agreed fixed rate of dividend, the holders 
of these shares receive: 

i) Share/Participate in the surplus profits along with the equity shares after a certain fixed 
percentage of dividend has been paid to equity shareholders and  

ii) A share in the surplus assets along with the equity shares after a certain fixed percentage 
of assets have been distributed to equity shareholders on its winding up. 

b) Non participating preference shares: These shares do not participate further in the surplus 
profits or surplus assets of the company on its winding up. It is presumed that preference 
shares are always non-participating, unless otherwise stated. 

 
3. On the basis of conversion: 

a) Convertible preference shares: The holder of these shares is given the right of conversion 
of his shares into equity shares at a later date. 

b) Non-convertible preference shares: Here the preference shareholder is not given the right 
of conversion of his shares into equity shares. It is presumed that preference shares are 
always non convertible unless otherwise stated. 

 
4. On the basis of redemption: 

a) Redeemable preference shares: The paying back of capital is called redemption. Sec.80 
authorises a company to issue them. (At maximum they must be redeemed in 20 years). 

b) Irredeemable preference shares: Such shares are not redeemable until the happening 
of a specified event such as winding up of the company. (These are now prohibited) 

 
Note: Unless stated otherwise, a preference share is always deemed to be: 
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a) A cumulative share 
b) A non-participating share 
c) A non-convertible share. 
 
Similar Question: What is the meaning of preference share capital of a company? Explain very 
briefly the various kinds of preference shares a company is allowed to issue under the provisions of 
the Act. 
 
Ans: Meaning of preference share capital- Refer Q No.3  

Various kinds of preference shares- Refer above question. 
 

Q.No.27. What is share certificate? Write the form, contents etc. of share certificate? 
                                                                                                 (M 96 - 5M, N 02 - 2M, N 07 – 1M) 

 

A share certificate is a document of title issued by the company declaring that the person named 
therein is the owner of a specified number of shares in the capital of the company. 
 
A share certificate, however cannot be described as “share”. 
 
Prima facie evidence of title:  

a) According to the section 46(1) of the Companies Act, 2013, it is a certificate, issued under the 
common seal of the company, specifying the shares held by any person, shall be prima facie 
evidence of the title of the person to such shares. 

b) To the shareholder this evidence is useful in so far as it enables him to prove his title to any 
shares that he might be desiring to transfer, pledge, or charge.  

Gopal Paper Mills Ltd. vs. CIT Central Calcutta 

It is just prima facie evidence of the title to a share or shares represented by the certificate. 
 
Depository: Where a share is held in depository form, the record of the depository is the prima facie 
evidence of the interest of the beneficial owner. 
 
Equitable interest: A certificate, however, does not confirm the existence of an equitable interest in 
the share and as such, the company owes no obligation to a person who holds such an interest.  

Reinford vs. James Keith Blackman and Co. 

The title of mortgagee, with whom a share certificate and blank transfer have been deposited, may be 
defeated by the borrower selling all the shares and procuring the registration of the purchaser by 
obtaining a duplicate certificate.  

Judgment: The purchaser in such cases would obtain priority over the mortgagee, since the 
mortgagee would have no remedy against the company. 
 
The manner of issue of a certificate of shares or the duplicate thereof, the form of such certificate, the 
particulars to be entered in the register of members and other matters shall be such as may be 
prescribed. 
 
Form, Manner etc.: Section 46(3) makes it obligatory for companies to follow the rules prescribed by 
Central Government in regard to the following matters: 

a) The manner of issue or renewal of a certificate or issue of a duplicate thereof. 

b) The form of a certificate (original on renewed or a duplicate thereof). 

c) The particulars to be entered in the Register of Members or in the register of renewed or duplicate 
certificate. 

d) The form of such registers. 
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Time Limit for delivery of share certificates [Sec 56(4) of Companies Act, 2013]: Every company 
shall, unless prohibited by any provision of law or any order of Court, Tribunal or other authority, 
deliver the certificates of all securities allotted, transferred or transmitted 
 

Different conditions Period of the delivering the certificates 

In the case of subscribers to the memorandum; Within 2 months from the date of Incorporation 

In the case of any allotment of any of its Shares Within a period of 2 months from the date of 
allotment 

In the case of a transfer or transmission of 
Securities 

Within a period of 1 month from the date of 
receipt by the company of the instrument of 
transfer or the intimation of transmission 

In the case of any allotment of debenture Within a period of 6 months from the date of 
allotment 

 

Q.No.28. What are the implications of share certificate?  

 
Implications of a share certificate: The issue of a share certificate by the company creates an 
estoppel as to title and also as to payment. 
 
1. Estoppel as to title:  

a) The company cannot deny the truth of the certificate as against a person who has relied upon 
it and who, in consequence, has changed his position.  

b) But if an officer of the company, who has no authority to issue certificates, issues a forged 
certificate, then there is no estoppel [Rubpen vs. Great Fingal Consolidated, South London 
Greyhound Racecourses Ltd. vs. Wake]. 

 
2. Estoppel as to payment:  

a) Where a company states that shares are fully paid up, it cannot later contend that they were 
not, unless the person relying upon the certificate knew that the shares were not in fact fully 
paid up [Bloomenthal vs. Ford].  

b) It has also been held in another case that the bona fide holder of the share certificate, who 
had no notice that the shares were not actually paid up fully, could sell those shares away as 
fully paid to a person who knew that they were not fully paid so as to give the latter a good title 
to shares as fully paid because the latter derived title from the transferor who had a good title 
[Re. Gulabdas’s]. 

 

Q.No.29. What are the provisions relating to issue of duplicate share certificate as per 
Companies Act, 2013.       

 
According to Sec 46(2) of the Companies Act, 2013 A duplicate certificate of shares may be issued, if 
such certificate: 

a) is proved to have been lost or destroyed; or 

b) has been defaced, mutilated or torn and is surrendered to the company. 
 
Manner of issue [Sec 46(3) of the Companies Act, 2013]: Manner of The manner of issue of a 
certificate of shares or the duplicate thereof, the form of such certificate, the particulars to be entered 
in the register of members and other matters shall be such as may be prescribed. 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 
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Penalty for fraud [Sec 46(5) of the Companies Act, 2013]: If a company with intent to defraud 
issues a duplicate certificate of shares,  

1. The company shall be punishable with fine  

a) Which shall not be less than 5 times the face value of the shares involved in the issue of the 
duplicate certificate but which may extend to 10 times the FV of such shares or  

b) Rupees 10 crores whichever is higher and every officer of the company who is in default shall 
be liable for action under section 447 of Companies Act, 2013 (Fraud). 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 14 
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Q.No.1. J held 100 partly paid up shares of LKM Limited. The company asked him to pay the final call 
money on the shares. Due to some unavoidable circumstances he was unable to pay the amount of 
call money to the company. At a general meeting of the shareholders, the chairman disallowed him to 
cast his vote on the ground that the articles do not permit a shareholder to vote if he has not paid the 
calls on the shares held by him. J contested the decision of the Chairman. Referring to the provisions 
of the Companies Act, 2013 decide whether the contention of J is valid. 

 
Section 106 (1) of the Companies Act, 2013 states that the articles of a company may provide that no 
member shall exercise any voting right in respect of any shares registered in his name on which any 
calls or other sums presently payable by him have not been paid, or in regard to which the company 
has exercised any right of lien. 
 
In the present case the articles of the company do not permit a shareholder to vote if he has not paid 
the calls on the shares held by him. Therefore, the chairman at the meeting is well within its right to 
refuse him the right to vote at the meeting and J’s contention is not valid. 
 

Q.No.2. Preference shareholders have same voting rights as the equity shareholders. 

 
False: In general they have voting right only on matters directly relating to rights attached to 
preference share capital (E.g.: Resolution for winding up of Company, change in dividend rate). (Sec 
47 of the Companies Act, 2013) 
 
Exception: Where the dividend in respect of a class of preference shares has not been paid for a 
period of two years or more, there such class of preference shareholders shall have a right to vote on 
all the resolutions placed before the company. 
 

Q.No.3. The Directors of Vijay Electronics Ltd. allotted to themselves certain right shares for which no 
application was made by certain shareholders as required by Sec 62 of the Companies Act, 2013.  
Discuss the validity of their action specially in view of the fact that market price of shares of the 
Company is 50% above par.  

 
Facts of the case: The Directors of a company allotted shares for themselves for which no application 
was received from existing shareholders. The market price of shares is 50% above per 
 

Provisions of law:  Sec 62 of the Companies Act, 2013 – Further issue of capital. 
 

Analysis: As per the section 62 of the Companies Act, 2013, where at any time, a company having a 
share capital proposes to increase its subscribed capital by the issue of further shares, such shares 
shall be offered: 
 
to persons who, at the date of the offer, are holders of equity shares of the company in proportion, to 
the paid-up share capital on those shares by sending a letter of offer subject to the following 
conditions, namely: 
 

1. the offer shall be made by notice specifying  

a) the number of shares offered and  

b) limiting a time not being less than 15 days and not exceeding 30 days from the date of the  
offer within which the offer, if not accepted, shall be deemed to have been declined; 

 

2. unless the articles of the company otherwise provide, the offer aforesaid shall be deemed to 
include a right to renounce the shares offered to him or any of them in favour of any other person; 
and the notice shall contain a statement of this right. 

PRACTICAL QUESTIONS 
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3. After the expiry of the time specified in the notice aforesaid, or on receipt of earlier intimation from 
the person to whom such notice is given that he declines to accept the shares offered, the Board 
of Directors may dispose of them in such manner which is not dis-advantageous to the 
shareholders and the company. 

 

Conclusion:  Unless shares allotted to directors on terms unfavourable to the company the allotment 
would be valid. 
 

Q.No.4. VRS Company Ltd. is holding 45% of total equity shares in SV Company Ltd. The Board of 
Directors of SV Company Ltd. (incorporated on January 1, 2014) decided to raise the share capital by 
issuing further Equity shares. The Board of Directors resolved not to offer any shares to VRS 
Company Ltd., on the ground that it was already holding a high percentage of the total number of 
shares already issued, in SV Company Ltd. The Articles of Association of SV Company Ltd. provides 
that the new shares be offered to the existing shareholders of the company. On March 1, 2014 new 
shares were offered to all the shareholders except VRS Company Ltd. Referring to the provisions of 
the Companies Act, 2013 examine the validity of the decision of the Board of Directors of SV 
Company Limited of not offering any further shares to VRS Company Limited. 
 

Facts of the case: VRS Company Ltd. is holding 45% of total equity shares in SV Company Ltd. The 
Board of Directors of SV Company Ltd. decided to raise the share capital by issuing further Equity 
shares. The Board of Directors resolved not to offer any shares to VRS Company Ltd, on the ground 
that it was already holding a high percentage of the total number of shares already issued. 
 

Provisions of law:  As per the section 62 of the Companies Act, 2013, where at any time, a 
company having a share capital proposes to increase its subscribed capital by the issue of further 
shares, such shares shall be offered: 
 
To persons who, at the date of the offer, are holders of equity shares of the company in proportion, to 
the paid-up share capital on those shares by sending a letter of offer subject to the following 
conditions, namely: 
 
The company cannot ignore a section of the existing shareholders and must offer the shares to the 
existing equity shareholders in proportion to their holdings. 
 
Relevant case Law: Gas Meter Ltd. Vs Diaphragm, & General leather Co. Ltd  
 
The facts of the case were similar to those given in the present case, the articles of Diaphagm Co. 
provided that the new shares should first be offered to the existing share holders. However, the 
company offered new shares to all shareholders excepting Gas Co., which held its controlling shares. 
It was held that Diaphagm company had no legal authority under the Companies Act to do so. 
 

Analysis and Conclusion: Applying the provisions and the ruling in the above case, SV Ltd.’s 
decision not to offer any further shares to VRS Co. Ltd on the ground that VRS Co. Ltd already held a 
high percentage of shareholding in SV Co. Ltd. is not valid for the reason that it is in violation of the 
provisions of Sec 62 of the Companies Act, 2013. 
 

Q.No.5. Apex Metals Limited wants to provide financial assistance to its employees, to enable them 
to subscribe for certain number of fully paid shares. Considering the provision of the Companies Act, 
2013, what advice would you give to the company in this regard? 

 
Under section 67 (2) of the Companies Act, 2013 no public company is allowed to give, directly or 
indirectly or by means of a loan, guarantee, or security, any financial assistance for the purpose of, or 
in connection with, a purchase or subscription, by any person of any shares in it or in its holding 
company. 
 
However, section 67 (3) makes an exception by allowing companies to the give loans to their 
employees other than its directors or key managerial personnel, for an amount not 
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Q.No.6. Mars India Ltd. owed to Sunil Rs. I,000.On becoming this debt payable, the company offered 
Sunil 10 shares of Rs. 100 each in full settlement of the debt. The said shares were fully paid and 
were allotted 'to Sunil. Examine the validity of this allotment in the light of the provisions of the 
Companies Act, 2013.                                    (M 06 - 5M) 
 
Facts of the case:  Mars India Ltd allotted to fully paid up shares of Rs 100 each to Sunil in full 
settlement of the debt. 
 
Provisions:  Under section 62 (1) (c) of the Companies Act, 2013 where at any time, a company 
having a share capital proposes to increase its subscribed capital by the issue of further shares, 
either for cash or for a consideration other than cash, such shares may be offered to any persons, if it 
is authorised by a special resolution and if the price of such shares is determined by the valuation 
report of a registered valuer subject to such conditions as may be prescribed. 
 
Analysis: In the present case, Mars India Ltd is empowered to allot the shares to Sunil in settlement 
of its debt to him. The issue will be classified as issue for consideration other than cash must be 
approved by the members by a special resolution. Further, the valuation of the shares must be done 
by a registered valuer. 
 
Conclusion: The conversion is valid only if the above conditions are valid. 
 

Q.No.7. The Board of Directors of XYZ Private Limited, a subsidiary of SRN Limited, decides to grant 
a loan of Rs 2.00 lac to P, the Finance Manager of the company getting salary of Rs.30,000 per 
month, to buy 400 partly paid-up equity shares of Rs.1,000 each of XYZ Limited. Examine the validity 
of Board's decision with reference to the provisions of the Companies Act, 2013. 
 

Facts of the case: The Board of Directors of XYZ Private Limited, a subsidiary of SRN Limited, 
decides to grant a loan of Rs.2.00 lac to P, the Finance Manager of the company getting a salary of 
Rs.30,000 per month. 
 

Provisions of law:  Under section 67 (3) of the Companies Act, 2013 a company is allowed to give a 
loan to its employees subject to the following limitations: 

a) The employee must not be a key managerial personnel; 

b) The amount of such loan shall not exceed an amount equal to six months’ salary of the employee. 

c) The shares to be subscribed must be fully paid shares 
 
Section 2 (51) defines the “Key Managerial Personnel” (KMP) whereby a KMP includes the chief 
executive, company secretary, whole time director, Chief Financial Officer or any other officer who 
may be prescribed. 
 
Analysis and Conclusion:  
We can assume the Mr P being a fiancé manager is not a KMP of the company. Keeping the above 
provisions of law in mind, the Board’s decision is invalid due to two reasons: 

a) The amount being more than 6 months’ salary of Mr P, which should have restricted the loan to 
Rs 1.8 Lakhs. 

b) The shares subscribed are partly paid shares where as the benefit is available only for 
subscribing in fully paid shares. 

 

Q.No.8. DJA Company Ltd., desired of buying back of all its equity shares from the existing 
shareholders of the company, seeks your advice. Examining the provisions of the Companies Act, 
2013 advise whether the above buy back of equity shares by the company is possible. Also state the 
sources out of which buy- back of shares can be financed.                

Facts of the case: DJA Company Ltd desired to buy back all its equity shares from the exciting 
shareholders of the company. 
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Provisions of law:  Section 68 of the Companies Act, 2013 – Power of company to purchase its own 
securities. 
 

Analysis:  According to Section 68 of the Companies Act, 2013 
 

Maximum Limit for buy back is as follows:  

a) In total: The buy-back is 25% or less of the aggregate of paid-up capital (both equity and 
preference) and free reserves of the company;  

b) For equity capital: Further the buy-back of equity shares in any financial year shall not exceed 
25% of its total paid up equity capital in that financial year. 

 
Whatever may be the case a company cannot buy back its entire equity shares from its existing 
shareholders. 
 
Conclusion: Buying back of all its equity shares from the existing shareholders of the company is not 
possible. 
 
Sources of Buy back: Section 68 (1) of the Companies Act, 2013 specifies the sources of funding 
buy back of its shares and other specified securities as under: 

a) Free reserves or 

b) Security Premium account or 

c) Proceeds of the issue of any shares or other specified securities 
 
However, under the proviso to section 68 (1) no buy back of shares or any specified securities can be 
made out of the proceeds of an earlier issue of the same kind of shares or same kind of specified 
securities. 
 

Q.No.9. ABC Company Limited at a general meeting of members of the Company pass an ordinary 
resolution to buy-back 30% of its Equity Share capital. The articles of the Company empower the 
Company for buy-back of shares. The Company further decide the payment for buy-back to be made 
out of the proceeds of the Company’s earlier issue of equity shares. Explaining the provisions of the 
Companies Act, 2013, and stating the sources through which the buy-back of Companies own shares 
be executed. Examine. 

a) Whether Company’s proposal is in order? 

b) Would your answer be still the same in case the Company instead of 30% decide to buy-back 
only 20% of its Equity Share Capitals                             (N 02 - 5M) 

(Or) 
German Pharmaceuticals Limited is a zero debt company having 10 lakhs Equity shares of Rs.10 each. 
The Directors desire to buy back its own shares. Can it do so? If so, how?               (M 07 - 5M) 
 

Facts of the case: A company want to buy back 30% of the equity shares capital out of the proceeds 
of the companies earlier issue of the equity shares. 
 

Provisions of law:  Section 68 of the Companies Act, 2013 – Power of company to purchase its own 
securities. 
 
Analysis: As per Section 68 of the Companies Act, 2013  
 
Sources of funds for buy-back of shares: A company can purchase its own shares or other 
specified securities. The purchase should be out of: 

a) Its free reserves; or 

b) The securities premium account; or 

c) The proceeds of the issue of any shares or other specified securities. 
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However, buy-back of any kind of shares or other specified securities cannot be made out of the 
proceeds of an earlier issue of the same kind of shares or same kind of other specified securities 
[Section 68(1)]. 
 
Conditions for buy-back: The company shall not purchase its own shares or other specified 
securities unless: 

a) AOA: the buy-back is authorised by its articles; 

b) SR: a special resolution authorising the buy-back is passed in general meeting of the company; 
 
Maximum Limit for buy back is as follows:  

a) In total: The buy-back is 25% or less of the aggregate of paid-up capital (both equity and 
preference) and free reserves of the company;  

b) For equity capital: Further the buy-back of equity shares in any financial year shall not exceed 
25% of its total paid up equity capital in that financial year. 

 
Case 1: 

a) The company passed ordinary resolution instead of special resolution. 

b) The company proposes to buy back 30% of equity share capital which exceeds the statutory 
ceiling of 25% of total paid up equity capital. 

c) The company proposes to buy back out of the proceeds of an earlier issue of same kind of shares 
which is prohibited. 

 
Case 2:  

a) The company passed ordinary resolution instead of special resolution as required. 

b) The company proposes to buy back 20% of equity share capital which is within statutory limit of 
25% of total paid up equity capital. 

c) The company proposes to buy back out of the proceeds of an earlier issue of same kind of shares 
which is prohibited. 

 
Conclusion: The proposal of the company to buy back its shares is not valid in both the cases. 
 

Q.No.10. A Company wants to provide financial assistance to its employees to enable them to 
subscribe for fully paid shares of the company. Does it amount to purchase of its own shares. If, in 
the instant case, the company itself purchasing to redeem its preference shares, does it amount to 
acquisition of its own shares?               

 
Yes, the financial assistance to its employees by the company to enable them to subscribe for the 
shares of the company will amount to the company purchasing its own shares.  
 
However, section 67 (3) permits a company to the give loans to its employees other than its directors 
or key managerial personnel, for an amount not exceeding their salary or wages for a period of 6 
months with a view to enabling them to purchase or subscribe for fully paid-up shares in the company 
or its holding company to be held by them by way of beneficial ownership. 
 
Section 68 of the Companies Act, 2013 however, allows a company to buy back its own shares under 
certain circumstances and subject to fulfilment of prescribed conditions. Purchasing in order to 
redemption its preference shares, does amount to acquisition or purchase of its own shares. But this 
is allowed in terms of section 68 of the Companies Act, 2013 subject to the fulfilment of prescribed 
conditions, and upto specified limits and only after following the prescribed procedure. 
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Q.No.11. Reserve capital can be created out of net profits of the Company?    (For students self study) 

 
False. Reserve capital is created out of capital of the Company. This is that part of the uncalled 
capital of the Company which can be called up only in the event of its winding up. A limited Company 
may, by a special resolution, determine that a portion of its uncalled capital shall be called up in the 
event of winding up for the purposes of winding up (Sec. 99).  
 

Q.No.12. A Company by special resolution declared that Rs.50 out of each Rs.100 share should be 
the reserve capital. The company then issued debentures charging its undertaking and property 
including its uncalled capital. Two years later, the company went into liquidation. The debenture 
holders claimed a first charge on the reserve capital. Is their claim justified? Give reasons referring to 
the provisions of the Companies Act, 2013.           (For students self study) 

 
No, the debenture holders claim is not justified.  
 
A company cannot borrow on the security of its reserve capital. This is because reserve capital is not 
capable of being called up except in the event of the company being wound up. Thus the reserve 
capital of Rs.50 per share can’t be subject to the charge (Mayfair Property co. Re). 
 

Q.No.13. State whether the given statements are true or false with reasons- 
i) Deferred shares also called founders’ shares. 
ii) To authorise the issue of shares at a discount, a special resolution is required. 

i) True. Since deferred shares are often held by the promoters of the company, they are called so. 

ii) False, as per Section 54 of the Companies Act, 2013 – issue of share at discount is prohibited. 
 

Q.No.14. Sushil, a shareholder, holding 100 shares in XYZ Ltd. applied to the Company for issuing of 
a duplicate shares certificate. As a Company secretary advise the Company with particular reference 
to the circumstances and conditions subject to which duplicate shares certificates can be issued. 
 

Facts of the Case: Sushil, a shareholder, holding 100 shares in XYZ Ltd. applied to the Company 
for issuing of a duplicate shares certificate. 
 

Provision of Law: Sec 46 of the Companies Act, 2013 – Certificate of shares 
 

According to Sec 46(2) of the Companies Act, 2013 A duplicate certificates of shares may be 
issued, if such certificate: 

a) is proved to have been lost or destroyed; or 

b) has been defaced, mutilated or torn and is surrendered to the company. 
 

Manner of issue [Sec 46(3) of the Companies Act, 2013]: Manner of The manner of issue of a 
certificate of shares or the duplicate thereof, the form of such certificate, the particulars to be 
entered in the register of members and other matters shall be such as may be prescribed. 
 

Penalty for fraud Sec 46(5) of the Companies Act, 2013: If a company with intent to defraud 
issues a duplicate certificate of shares, 

The company shall be punishable with fine  

a) Which shall not be less than 5 times the face value of the shares involved in the issue of the 
duplicate certificate but which may extend to 10 times the FV of such shares or 

b) Rupees 10 crores whichever is higher and every officer of the company who is in default shall 
be liable for action under section 447 of Companies Act, 2013 (Fraud). 

 

THE END 
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 10. CALLS & FORFEITURE / SURRENDER OF SHARES 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. ABC M-05 N-05 M-06 TO N-14 

1.  B - - - 

2.  B - 5 - 

3.  A - - - 

4.  C - - - 

 

Q.No.1. What is meant by calls on shares? Also state the rules for making calls. 

 
Calls on shares: It is a  

a) A demand by the company, 

b) On its shareholders, 

c) To pay the whole or part of balance remaining unpaid on each share, 

d) At any time during the continuance of the Company.  
 
In general, installments other than those payable by way of application and allotment money are 
called as calls.  
 
According to section 49 of the Companies Act, 2013:  

a) Where any calls for further share capital are made on the shares of a class, such calls shall be 
made on a uniform basis on all shares falling under that class.  

b) Here the shares of the same nominal value on which different amounts have been paid-up shall 
not be deemed to fall under the same class. 

 
Rules for making calls:  

a) The Board of Directors alone is empowered to make a call.  

b) The power cannot be delegated to a director or to a committee of directors or to any other officer 
of the company (Section 179 of the Companies Act, 2013).  

c) A call on the shares falling under the same class must be made on a uniform basis.  

d) Shares of the same nominal value, on which different amounts have been paid up, are not 
deemed to fall under the ‘same class’ (Section 49).  

e) The Board’s resolution making the call must specify the amount of call per share and the time 
allowed for its payment. 

 

Q.No.2. Write the provisions of Payment of calls in advance? 

 
Calls in advance: According to section 50 of the Companies Act, 2013  

a) A company may, if so authorised by its articles, accept from any member, the whole or a part of 
the amount remaining unpaid on any shares held by him, even if no part of that amount has been 
called up. The amount so received or accepted is described as payment in advance of calls. 

b) In the case of a member of the company limited by shares, he shall not be entitled to any voting 
rights in respect of the amount paid by him until that amount has been called up. 
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Consequences: When a company receives payment in advance of calls, the consequences will be 
as follows: 

a) Voting rights: The shareholder is not entitled to voting rights in respect of the moneys so paid by 
him until such payment become presently payable. 

b) Liability extinguished: The shareholder’s liability to the company in respect of the call for which 
the amount is paid is extinguished. 

c) Interest:  

i) The shareholder is entitled to claim interest on the amount of the call to the extent payable 
according to AOA.  

ii) If there are no profits, it must be paid out of capital, because shareholder becomes the 
creditor of the company in respect of this amount. 

iii) As per regulation 18 of Table F of schedule I agreed interest on calls in advance shall not 
exceed 12% p.a. 

d) Not refundable: The amount received in advance of calls is not refundable. 

e) Priority: In the event of winding up the shareholder ranks after the creditors, but must be paid his 
amount with interest, if any before the other shareholders are paid off. 

f) Duly exercised power: The power to receive the payment in advance of calls must be exercised 
in the general interest and for the benefit of the company (Syke’s case). 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2 

 

Q.No.3. What conditions as required under the Companies Act, 2013 must be satisfied by a 
company for the forfeiture of shares of a member, who has defaulted the payment of calls? 
What are the consequences of such forfeiture?          (N 96, N 99, N 01, M 03 – 7M) 

 
a) Meaning: Forfeiture is the remedy for non-payment of calls or installments of call or other sums 

as premiums due in respect of shares.  
 

b) Consequences:  

i) The effect of the forfeiture of a member’s share is that he ceases to be a member. 

ii) The amount already paid by the defaulting shareholder stands forfeited. 

iii) The forfeiture of shares does not amount to reduction of share capital. 
 

c) Procedure and conditions relating to forfeiture of shares: 

i) Such a power can be exercised only if the articles expressly so provide and the procedure laid 
down there under is strictly adhered to.  

ii) The power of forfeiture is required to be exercised bona fide, in the interest of the company, it 
must not be collusive or fraudulent. 

Naresh Chandra Sanyal v. Calcutta Stock Exchange Association Ltd.  

In this case it has been held that forfeiture of shares of noncompliance with any other engagement 
than to pay calls is also valid, provided the articles stipulate so. The directors should exercise this 
power carefully. The power of forfeiture is required to be exercised bona fide, in the interest of the 
company, it must not be collusive or fraudulent. 
 

Regulations as per Table F with respect to forfeiture of shares:  
 
R 28 - Notice prior to forfeiture: Before shares can be forfeited, the company must serve a notice 
on the defaulting shareholder requiring payment of unpaid call together with any interest which may 
have accrued. 
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R 29. The notice aforesaid shall: 

a) Name a further day (not being earlier than the expiry of 14 days from the date of service of the 
notice) on or before which the payment required by the notice is to be made; and 

b) State that, in the event of non-payment on or before the day so named, the shares in respect of 
which the call was made shall be liable to be forfeited. 

 
R 30 - Resolution of the Board: If the requirements of any such notice as aforesaid are not 
complied with, any share in respect of which the notice has been given may, at any time thereafter, 
before the payment required by the notice has been made, be forfeited by a resolution of the Board to 
that effect. 
 
If, however, the notice threatening the forfeiture incorporates the resolution of forfeiture as well, e.g., 
when it states that in the event of default the shares shall be deemed to have been forfeited, no 
further resolution is necessary. 

R 31- Disposal of shares forfeited: (i) A forfeited share may be sold or otherwise disposed of on 
such terms and in such manner as the Board thinks fit. 

(ii) At any time before a sale or disposal as aforesaid, the Board may cancel the forfeiture on such 
terms as it thinks fit. 
 
R 32 – Cessation of Liability: (i) A person whose shares have been forfeited shall cease to be a 
member in respect of the forfeited shares, but shall, notwithstanding the forfeiture, remain liable to 
pay to the company all monies which, at the date of forfeiture, were presently payable by him to the 
company in respect of the shares. 

(ii) The liability of such person shall cease if and when the company shall have received  payment in 
full of all such monies in respect of the shares. 

 
R 33 – Declaration: A duly verified declaration in writing that the declarant is a director, the manager 
or the secretary, of the company, and that a share in the company has been duly forfeited on a date 
stated in the declaration, shall be conclusive evidence of the facts therein stated as against all 
persons claiming to be entitled to the share 
 
d) Liability of purchaser: 

i) The purchaser would be liable to pay all the calls due on the shares including the call for 
which shares were forfeited.  

ii) But where the articles provide that a shareholder whose shares have been forfeited is to 
remain liable for the call occasioning the forfeiture, the purchaser is liable only for the 
difference between the amount of the call and the sum realized on reissue, should this be less 
than the call. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 3, 4, 5 

 

Q.No.4. State the provisions relating to surrender of shares? 

a) Meaning: It means return of the partly paid shares by the shareholders voluntarily to the company 
for cancellation of the shares for which no payment will be made by the company.  

b) It is opposite to forfeiture.  

c) Although surrender and forfeiture have almost the same effect, yet they differ from each other. 
Surrender is effected with the assent of the shareholder, whereas forfeiture is a proceeding is 
against a reluctant shareholder [Trevor vs. White-work]. 

d) Empowered by AOA: The articles of companies, often empower the directors to accept the 
surrender of shares. Courts too recognise it on the principle that it relieves the directors of the 
necessity to go through the formalities relating to forfeiture.  
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e) Shortcut: It may be right to say that surrender of shares in a Co. is a shortcut to forfeiture.    

f) Circumstances for accepting Surrender of Shares: 
 

Partly paid Shares Fully paid Shares 

Surrender is possible only when 
Forfeiture is justified. Since, Partly-paid 
Shares can be forfeited, there is no bar 
on accepting surrender of partly-paid 
Shares. [Bellerly and Rawland and 
Marwoods Steamship Co.] 

Generally Company cannot accept such 
surrender. However, surrender is permissible 
if it is in exchange for new Shares of same 
nominal value with different rights, i.e. there is 
a replacement of Capital and no reduction. 

Note: Where the company pays any consideration for the surrender of partly paid up shares, the 
surrender will be invalid, in as much as it will amount to purchase by the company of its own 
shares. Unless there are special circumstances, e.g., where the surrender is a part of 
compromise. 

g) Reissued: Surrendered shares may be re-issued in the same way as forfeited shares. If this is 
done, reduction in capital will not occur. 

h) No consideration shall be paid by the company in exchange of surrendered shares as it would 
amount to purchase of its own shares, which is specifically prohibited u/s 67 of Companies Act, 
2013. 

Invalid Surrender of shares:  

a) Every surrender of shares, whether or not fully paid up, involves reduction of capital, which is 
unlawful without the sanction of the Court.  

b) If it amounts to a purchase by the company of its own shares. 

c) If it releases the members from further liability in respect of shares (Collector of Muradabad Vs 
Equity Insurance Co.) 

 

NOTES 
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Q.No.1. X Ltd. is authorised by its articles to accept the whole or any part of the amount  remaining 
unpaid calls from any member although no part of that amount has been called up. `X’ a shareholder 
of the X Ltd., deposits in advance the remaining amount due on his shares without any calls made by 
X Ltd. Discuss the rights and liabilities of Mr. X, which will arise on the payment of calls in advance. 

 
Facts of the case: `X’ a shareholder of the X Ltd., deposits in advance the remaining amount due on 
his shares without any calls made by X Ltd 
 
Provisions and Analysis: Section 50, the Companies Act, 2013 – Company to accept unpaid share 
capital, although not called up. 
 
A company may, if so authorised by the articles, accept from any member the whole or a part of the 
amount remaining unpaid of any shares by him although no part of that amount has been called up. 
The amount so received or accepted is described as payment in advance of calls. When a company 
receives payment in advance of calls, the consequences will be as follows: 

1. The shareholder is not entitled to voting rights in respect of the moneys so paid by him until the 
same would, but for such payment, become presently payable [Section 50)]. 

2. The shareholder’s liability to the company in respect of the call for which the amount is paid is 
extinguished. 

3. The shareholder is entitled to claim interest on the amount of the call to the extent payable 
according to articles of association. If there are no profits, it must be paid out of capital, because 
shareholder becomes the creditor of the company in respect of this amount. 

4. The amount received in advance of calls is not refundable. 

5. In the event of winding up the shareholder ranks after the creditors, but must be paid his amount 
with interest, if any before the other shareholders are paid off. 

6. The power to receive the payment in advance of calls must be exercised in the general interest 
and for the benefit of the company (Syke’s case). 

 

Q.No.2. “Moon star Ltd” is authorised by its articles to accept the whole or any part of the amount of 
remaining unpaid calls from any member although no part of that amount has been called up. ‘A’, a 
shareholder of the Moon star Ltd., deposits in advance the remaining amount due on his shares 
without any calls made by “Moon star Ltd”. 

Referring to the provisions of the Companies Act, 2013, state the rights and liabilities of Mr.A, which 
will arise on the payment of calls made in advance.              (N 05 - 5M, MTP - 14) 

 
Facts of the Case: Mr. A, a shareholder of the ‘Moon Star Ltd’., deposited in Advance the remaining 
amount due on his shares without any calls made by ‘ Moon Star Ltd.’ ‘Moon Star Ltd’ was authorised 
to accept the unpaid calls by its articles.  
 
Provisions: Section 50 of the companies Act, 2013 - Company to accept unpaid share capital, 
although not called up. 
 
As per Section 50 (1) of the Companies Act, 2013 states that a company may, if so authorised by its 
articles, accept from any member, the whole or a part of the amount remaining unpaid on any shares 
held by him, even if no part of that amount has been called up. Hence, the Companies Act recognizes 
the right of a company to receive calls in advance provided it is authorized by its Articles to do so. 

As per However, section 50 (2) further provides that a member of the company limited by shares shall 
not be entitled to any voting rights in respect of the amount paid by him in advance until that amount 
has been called up. 

PRACTICAL QUESTIONS 
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Analysis and Conclusion:  In the given case Mr. A, has deposited in advance the remaining amount 
due on his shares without any calls made by ‘Moonstar Ltd’. ‘Moonstar Ltd’ was authorized to accept 
the unpaid calls by its articles. Hence, there is no irregularity in the transaction.  
 
As per Sec 50(2) Mr A will not derive any additional voting rights by virtue of such advance calls paid 
by him. 
 
When a company receives payment in advance of calls, the consequences will be as follows: 

a) Voting rights: The shareholder is not entitled to voting rights in respect of the moneys so paid by 
him until such payment become presently payable. 

b) Liability extinguished: The shareholder’s liability to the company in respect of the call for which 
the amount is paid is extinguished. 

c) Interest: The shareholder is entitled to claim interest on the amount of the call to the extent 
payable according to AOA. If there are no profits, it must be paid out of capital, because 
shareholder becomes the creditor of the company in respect of this amount. 

d) Not refundable: The amount received in advance of calls is not refundable. 

e) Priority: In the event of winding up the shareholder ranks after the creditors, but must be paid his 
amount with interest, if any before the other shareholders are paid off. 

f) Duly exercised power: The power to receive the payment in advance of calls must be exercised 
in the general interest and for the benefit of the company (Syke’s case). 

 

Q.No.3. Strict compliance with the Articles is necessary for forfeiture of shares. 
 

Yes. Forfeiture of shares is governed by the provisions of the articles of association of the Company 
and there should be strict compliance with the procedural formalities in respect of forfeiture of shares. 
 

Q.No.4. The Company, without serving a proper notice, forfeited shares held by Mr. P Can Mr. P 
Claim rectification of the register of members. 
 

Yes. Mr. P can claim rectification of register of members of the Company where shares held by him 
are forfeited by the Company without serving a proper notice for the same. 
 

Q.No.5. A Co. forfeited 1000 shares of Rs.10 each on which Rs.8 had been paid up & subsequently 
disposed of same for Rs.1.50 each. Examine the validity of reissue of shares. 
 

Facts of the case: A company forfeited 1000 shares of Rs. each of which Rs. 8 had been paid up 
and are subsequently disposed for Rs. 1.50 each. 

Provisions and Analysis:  Reissue can be at any price provided that the total sum paid by the 
original owner of shares together with the reissue price is not less than the par value in other words 
the discount on reissue should not exceed the amount forfeited on those shares. 
 

In the given case the company forfeited the shares of which Rs. 8 are paid up. Those shares are 
reissued for Rs. 1.50.   
 

The total amount received from each share  = Paid up value + reissue price 
= Rs. 8 + Rs. 1.50  

            = Rs. 9.50 < par value i.e, 
 

The discount on reissue of each share = 8.50 > 8 i.e., discount on reissue > the amount forfeited on 
each share.   
 

Conclusion: Allotment is invalid. 
 

THE END 
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11. TRANSFER & TRANSMISSION OF SHARES 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. 

ABC M-05 

TO 

N-05 

M-06 

N-06 

TO 

M-09 

N-09 

M-10 

TO 

N-14 

1.  B - - - 1 - 

2.  B - - - - - 

3.  A - 3 - - - 

4.  A - 2 - - - 

5.  C - - - - - 

6.  B - - - - - 

7.  B - - - - - 

8.  C - - - - - 

9.  A - - - - - 

10.  B - - - 5 - 

11.  C - - - - - 

 

Q.No.1. What is transfer? State the procedure for transfer of shares?                (N 09 – 1M) 

Transfer: It means the voluntary passage of the rights and duties of a member from a shareholder 
who wishes to cease to be a member or decrease his number of shares held (called transferor) to a 
person desirous of becoming a member or increase his number of shares held (called transferee). 
Shares are movable property i.e. goods. 

The shares and debentures shall be transferable in the manner specified in the Act and Articles. 

Requirement for registering the transfer of securities [Section 56 of the Companies Act, 2013]: 
The following are the various requirements to be complied for transfer of securities:  

a) Applicable in case of :  

i) Transfer of securities of the company or  

ii) The interest of a member in the company in the case of a company having no share capital.  

b) Instrument of transfer [Sec 56(1) of Companies Act, 2013]:  

i) A proper instrument of transfer, in such form as may be prescribed (Form SH.4), duly 
stamped, dated and executed by or on behalf of the transferor and the transferee has to be 
delivered to the company by the transferor or the transferee. 

ii) It shall specify the name, address and occupation, if any, of the transferee,  

iii) Certificate relating to the securities, or if no such certificate is in existence the letter of 
allotment of securities shall also be attached. 

Note: Where the transfer is between persons both of whose names are entered as holders of 
beneficial interest in the records of a depository the above requirement need not be complied. 

c) Time limit for submission: Within a period of 60 days from the date of execution. 

d) Instrument of transfer lost/ not delivered:  

i) Where the instrument of transfer has been lost or  

ii) The instrument of transfer has not been delivered within the prescribed period, then Company 
may register the transfer on such terms as to indemnity as the Board may think fit. 
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e) Transfer of partly paid up shares [Sec 56(3) of Companies Act, 2013]:  

Where an application is made by the transferor alone and relates to partly paid shares, the 
transfer shall not be registered, unless 

i) The company gives the notice of the application, in such manner as may be prescribed (Form 
SH.5), to the transferee and  

ii) The transferee gives no objection to the transfer within two weeks from the receipt of notice. 

f) Delivery of share certificate in case of transfer [Sec 56(4)(c) of Companies Act, 2013]:  

i) Every company shall, unless prohibited by any provision of law or any order of Court, Tribunal 
or other authority, deliver the certificates of a transfer or transmission of Securities Within a 
period of 1 month  

ii) Time period starts: from the date of receipt by the company of the instrument of transfer or the 
intimation of transmission 

Provided that where the securities are dealt with in a depository, the company shall intimate the 
details of allotment of securities to depository immediately on allotment of such securities. 

g) Default in compliance of the provisions: Where any default is made in complying with the 
provisions of sub-sections (1) to (5),  

i) The company shall be punishable with fine varying from 25,000 rupees to 5 lakh rupees and 

ii) Every officer of the company who is in default shall be punishable with fine with the minimum 
of 10,000 rupees extending to 1 lakh rupees.  

h) Liability of depository: Where any depository or depository participant, with an intention to 
defraud a person, has transferred shares, it shall be liable U/s 447 of the Companies Act, 2013 
(fraud) with the liability mentioned under the Depositories Act, 1996. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2, 3 
 

Q.No.2. Write about nomination facility in respect of shares [Section 72 of the Companies Act, 
2013]?  

 
1. Meaning: Nomination is the process of assigning or identifying the next person to whom the 

Shares / Debentures held by a person will vest in the event of his death. 

2. Applicability: Applicable to all companies. 

3. Nomination by whom?: Every holder of securities of a company may, at any time, nominate, in 
the prescribed manner and prescribed form (Form SH-13), any person to whom his securities 
shall vest in the event of his death. 

4. In Case of joint holders: Where the securities of a company are held by more than one person 
jointly, the joint holders may together nominate, in the prescribed manner, any person to whom all 
the rights in the securities shall vest in the event of death of all the joint holders. 

5. Time limit: The nomination may be made by any holder of securities at any time. 

6. Variation or cancellation: At anytime a nomination may be cancelled or varied in the prescribed 
manner. 

7. Nominees to be the holder of the securities:  The nominee entitles to all rights in securities on 
the death of holder/joint holders to the exclusion of the all other persons.  

8. In case nominee is a minor: A minor may be named as a nominee, if some other person is 
appointed in the prescribed manner to become entitled to the securities in the event of death of 
the holder of securities during minority of minor.  
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Q.No.3. Explain the meaning of “transmission of Shares” under the Companies Act, 2013. (Or) 
How nomination facility shall operate in case of transmission of shares under the provisions 
of the Companies Act, 2013?                                   (M 95, N 97 – 5M, M 06 – 3M) 

 
Under Sec 56 of the Companies Act, 2013, transmission of shares takes place when shares are 
transferred under the operation of law, which is as follows:   

a) On the death of the registered shareholder  

b) On shareholder being adjudged as insolvent 

c) Where the holder is a company and it goes into liquidation, the shares held by it are transmitted to 
its official liquidator.  

The Companies Act recognises the ownership of the shares with the legal representative whether 
registered or not. 

Case: R. W. Key and Sons 

Upon the death of a member, the shares of the deceased vest in his legal representatives and his 
estate becomes liable for calls if the shares are not fully paid up.  In a like manner the official 
assignee or the receiver, as the case may be, is also entitled to be registered as a member in the 
place of shareholder who has been adjudged as insolvent. 
 
Options to nominee, etc. [Sec 56(5)]: When any person who becomes a nominee or legal 
representative of a member by virtue of the operation of any law, he may, upon the production of 
such evidence as may be required by the Board and subject to any other applicable law, either 

a) Get himself registered as holder of the securities; or 

b) Transfer the securities, in favour of a third person who shall be entitled to get the securities 
registered in his name with the company. 

 
Procedure:  

a) If the person being a nominee, so becoming entitled, elects to be registered as holder of the 
securities, he shall deliver or send to the company a notice in writing signed by him stating that he 
so elects and such notice shall be accompanied with the death certificate of the deceased 
member. 

b) As per Sec 56 (2) of the Companies Act, 2013 a company is required to register, on receipt of an 
intimation of transmission of any right to securities by operation of law from any person to whom 
such right has been transmitted.  

c) The power of a company to register shall not be effected even though the requirements of Sec 
56(1) have not been complied with. 

d) In case the shares are not registered in the name of the legal representative though his ownership 
is undisputed, he will not have any voting rights unless the shares are registered in his name. 

 

Q.No.4. In what ways is “transmission of shares” different from “Transfer of Shares”? 
                           (M 06 – 2M) 

 
S.No Transfer of shares Transmission of shares 

1 It is effected by a voluntary/deliberate act of 
the parties by way of a contract. 

It takes place by operation of law e.g. due to 
death, insolvency or lunacy of a member. 

2 It takes place for consideration. No consideration is involved. 
3 The transferor has to execute a valid 

instrument of transfer. 
There is no prescribed instrument of transfer. 

4 As soon as the transfer is complete, the 
liability of the transferor ceases. 

Shares continue to be subject to the original 
liabilities. 
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Q.No.5. State the restrictions on transfer of shares in a Private and a Public company? 

 

General Rule: One of the most important features of a company is that its shares are freely 
transferable. The Companies Act, 2013 empowers every shareholder to transfer his shares laid down 
in the Articles and in accordance with the various provisions of law.  
 

Private Company:  

1. In case of a Private Company the articles contain a provision restricting the right to transfer its shares.  

2. The object of such a provision is to confine the ownership of and interest in the company to a 
choice circle of friends and relatives [Section 2(68)(ii) of Companies Act, 2013].  

3. The right of transfer is generally restricted in the following manner: 

a) Persons to whom: By authorising the directors to refuse transfer of shares to persons whom 
they do not approve. 

b) Preference: By compelling the members to offer his shares to existing shareholders first. 

c) Communication in writing: Before selling or transferring his shares, the directors must be 
communicated in writing of such intention of the shareholder. 

d) Calculation of the price: By specifying the method for calculating the price at which the 
shares may be sold by one member to another member. 

e) Employees leaving the company: Shareholder's who are also employees of the Co. shall 
offer the shares to specified persons when they leave the company's service. 

 

Public company:  

1. In the case of a public company also, there may be some restriction on the members to transfer 
the shares.  

2. According to Regulation 20 (Table F) of Companies Act, 2013:  The Board may, subject to the 
right of appeal conferred by sec 58 of Companies Act, 2013 decline to register: 

a) The transfer of a share, not being a fully paid share, to a person of whom they do not approve; 
or 

b) Any transfer of shares on which the company has a lien. 
 

Q.No.6. State the differences between restrictions in transfer and effect of refusal to transfer 
of shares in a public and a private company? 

 

Restriction on transfer of shares Refusal to transfer of shares 
It means the conditions that must be met before 
shares can be transferred by a shareholder to 
another person. Such restrictions are applicable 
to private companies within the definition of 
such companies under section 2(68) of the 
Companies Act, 2013. 

It means an irregularity in a particular 
transaction which renders the registration of the 
transfer of shares impossible until the 
irregularity is removed. 

Restrictions reduce the freedom in transferring 
shares. 

Refusal to register a transfer of shares is an act 
of a company, which otherwise is a permitted 
transaction.  

Restriction on a transfer is an obstacle to the 
transaction itself. 

- 

There is no remedy against a restriction 
imposed on transfer of shares in the Articles. 

A shareholder may appeal to the Tribunal under 
section 58 (5) against a refusal to transfer. 

It may be mentioned that restrictions on transfer are a distinguishing feature of private companies 
whereas under section 58 (2) the securities of a public company are freely transferable. 
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Q.No.7. Discuss the provisions relating to Refusal to registration of transfer / transmission of 
securities. 

  
A. Refusal to registration of transfer / transmission securities - Section 58 of the Companies 
Act, 2013 

Transfer and transmission securities in a 
private company limited by shares 

Transfer and transmission securities in a 
public company  

Restriction on transfer  of shares:  

The Act requires a private company to impose 
restrictions on transferability of shares through 
Articles. 

Free transferability of shares: 

General rule: The securities or other interest of 
any member are freely transferable in a public 
company. 

Giving notice of refusal:  

a. Compulsory issue of notice – Where a private 
company refuses to register transfer or 
transmission of right to any securities or interest 
of a member in the company, it must give a 
notice of such refusal. 

b. Notice to whom?- The notice shall be given 
to - 

•  Transferor and  

•  Transferee or 

•  Person giving intimation of transmission 

c. Time limit for sending notice – The company 
shall send the notice within 30 days from the 
date on which the instrument of transfer, or 
the intimation of such transmission, was 
delivered to the company together with 
reasons.  

Intimation of refusal: 
If company refuses to register transfer or 
transmission of right to securities then the 
company may intimate such refusal within 30 
days from the date of receipt of instrument of 
transfer/intimation of transmission. 

Remedy available against refusal: 
 

a. Appeal to NCLT: In case the refusal by a 
private company is not justified, an appeal 
may be made to NCLT. 

 

 
 
b. Who can file the appeal? The appeal may 

be filed by:  
•  Transferee or person giving intimation of 

transmission 
 
c. Time limit for filling the appeal:  

•  Within 30 days of receipt of notice of 
refusal or  

•  Where no reply has been received, within 
60 days of lodging documents for 
registration. 

Remedy available against refusal 
 

a. Appeal in NCLT: The appeal may be 
preferred on the ground that the public 
company has, without sufficient cause, 
refused to register the transfer/transmission. 

 

b. Who can file the appeal: The appeal may   
be filed by: 

•  Transferee or person giving intimation of 
transmission 

 

c. Time limit for filling the appeal:  

•  Within a period of 60 days of intimation 
such refusal or  

•  where no intimation has been received 
from the company, within 90 days of the 
delivery of the instrument. 

Action by NCLT: 

The Tribunal, while dealing with an appeal may, after hearing the parties, either dismiss the appeal, 
or by order: 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_Transfer & Transmission of Shares________________________191 

No.1 for CA/CWA & MEC/CEC                                                  MASTER MINDS

a) Direct that the transfer or transmission shall be registered by the company and the company 
shall comply with such order within a period of 10 days of the receipt of the order; or 

b) Direct rectification of the register and also direct the company to pay damages, if any, 
sustained by any party aggrieved. 

Penalty: If a person contravenes the order of the Tribunal he shall be punishable with 
imprisonment for a term not less than 1 year but may extend to 3 years and with fine not be less 
than 1 lakh rupees but may extend to 5 lakh rupees. 

 
Note: Until a date is notified by the Central Government under section 434(1) of the Companies Act, 
2013 all matters, proceedings or cases to the Tribunal constituted under Chapter 28 of the 
Companies Act, 2013, till the time the Board of Company Law Administration shall exercise the 
powers of the Tribunal. 
 
Similar Question: A Company refuses to register transfer of shares made by X to Y. The Company 
does not even send a notice of refusal to X or Y within the prescribed period. Has the aggrieved party 
any right(s) against the Company for such a refusal? Advise.          (M 02 - 6M) 
 
Ans: Refer above question. 
 

NOTES 
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Q.No.8. Discuss the provisions relating to Refusal for rectification of register of members on 
transfer of securities by a Co. and the remedial measures to the aggrieved shareholder. 

 
Refusal for rectification of register of members - Section 59 of the Companies Act, 2013: 
 

Erroneous inclusion/removal of name of a 
member  

Transfer of securities is in contravention of  
applicable laws (Sec 59(4)) 

a. Application to whom? – NCLT or to a 
competent court outside India, specified 
by the Central Government by notification 
in respect of foreign members or 
debenture holders residing outside India. 

b. Grounds for rectification – Without 
reasonable or justifiable cause – 

•  name of a person has been entered in 
register of members 

•  the name of a person has been 
removed from the register of members  

•  default or unnecessary delay is being 
made in entering the fact of becoming a 
member or cessation of membership 

c. Who can appeal: The person aggrieved, 
or any member of the company or the 
company may appeal in such form as may 
be prescribed. 

d. Time limit for making application 

•  No time limit has been prescribed. 

•  Application must be filed within 
reasonable time. 

e. Action by NCLT: 
The Tribunal, while dealing with an appeal 
may, after hearing the parties, either 
dismiss the appeal, or by order— 
•  direct that the transfer or transmission 

shall be registered by the company and 
the company shall comply with such 
order within a period of 10 days of the 
receipt of the order; or 

•  direct rectification of the register and 
also direct the company to pay 
damages, if any, sustained by any party 
aggrieved. 

f. Right of transferee:  

•  This section shall not restrict the right of 
a holder of securities, to transfer such 
securities and  

•  Any person acquiring such securities 
shall be entitled to voting rights unless 
the voting rights have been suspended 
by an order of the Tribunal. 

a. Application to whom? – NCLT or to a 
competent court outside India, specified by the 
Central Government by notification in respect 
of foreign members or debenture holders 
residing outside India. 

 

b. Grounds for rectification: Where the transfer 
of securities is in contravention of any of the 
provisions of the  
•  Securities Contracts (Regulation) Act, 1956,  
•  the Securities and Exchange Board of India 

Act, 1992 or 
•  this Act or  
•  any other law for the time being in force. 

 

c. Who can file?  
•  Depositary  
•  Company  
•  depository participant 
•  Holder of securities 
•  SEBI 

d. Time limit for making the application -  No 
time limit. 

 

e. Order of tribunal: The tribunal may direct the 
company or a depository to set right the 
contravention and rectify its register or records 
concerned. 
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Penalty: In case of default is made in complying with the orders of Tribunal, then the company 
shall be punishable with fine from 1 to 5 lakh rupees and every officer in default punishable with 
imprisonment extending to 1 year or with fine levying from 1 lakh – 3 lakh rupees or with both. 

 
Note: Until a date is notified by the Central Government under section 434(1) of the Companies Act, 
2013 all matters, proceedings or cases to the Tribunal constituted under Chapter 28 of the 
Companies Act, 2013, till the time the Board of Company Law Administration shall exercise the 
powers of the Tribunal. 
 

Q.No.9. What is a blank transfer?                                                                 (M 01 – 7M) 

 
1. Meaning: where a shareholder, with an intention of transferring his shares, fills up his name in the 

transfer deed and signs it as a 'transferor', and delivers such transfer deed to a buyer of shares, 
but does not mention the name of the buyer as a 'transferee' in such transfer deed. such a 
transfer deed is termed as 'blank transfer deed'. 

 

2. Why blank transfer? 

a) The ownership of shares in a company is generally transferred from one person to another by 
the execution of a transfer deed.  

b) But in a blank transfer, the seller just fills his name and signs it. Neither the buyer’s name and 
signature nor the date of sale is filled in the transfer form (Called blank deed).  

c) This will enable the buyer to sell the shares again to a subsequent buyer without filling his 
name and signature.  

d) The process of purchase and sale can be repeated any number of times with the blank deed 
and any transferee can fill in his name and date and get it registered.  

e) For such ultimate transfer and registration, the first seller will be treated as transferor. 
 
3. Status of blank transfer: 

a) A blank transfer deed is not a negotiable instrument merely because it may be transferred by 
mere delivery.  

b) Accordingly, the title of the transferee acquiring shares through a blank transfer shall 
invariably be subject to the title of the transferor.  

c) Thus, the bonafide transferee from a person who has acquired a blank transfer deed by fraud 
does not acquire good title to the shares included in the deed. 

 
4. Disadvantages / Evils: 

a) Avoidance of transfer stamps. 

b) Concealment of the identity of the real beneficial owners behind their nominees.  

c) Evasion of tax by suppression of secret profit invested in holdings on blank transfers. 
 
5. Procedure for Blank Transfer: The transferor delivers to the buyer (i) share certificate, and (ii) 

Blank transfer deed. 
 

6. Not valid: As per Sec 56(1) a company shall not register a transfer unless a proper instrument of 
transfer, in such form as may be prescribed, duly stamped, dated and executed by or on behalf of 
the transferor and the transferee and specifying the name, address and occupation, if any, of the 
transferee has been delivered to the company by the transferor or the transferee within a period 
of 60 days from the date of execution, along with the certificate relating to the securities, or if no 
such certificate is in existence, along with the letter of allotment of securities. 
 

 Therefore, blank transfers are no longer valid and no company will register such transfers. 
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Q.No.10. What is a forged transfer?                                                               (M 01 – 7M) 

 
Meaning: The term forged transfer means transfer of shares made on the basis of transfer deed on 
which the transferor’s signatures are forged. 
 
According to section 46(1) of the Companies Act, 2013 a share certificate once issued amounts to a 
declaration by the company to all the world that the person in whose name the certificate is made out 
and to whom it is given is a share holder in the company in other words the company is stopped from 
denying his title to the shares. 
 
Nullity: A forged transfer is a nullity. It does not give the transferee any title to the shares. 
 
Position of various parties is as follows: 
 
Original owner: If as a result of the forged transfer, the name of the true owner of shares is taken off 
the Register of Members he can  

a) Compel the company to restore his name to the register.  

b) Also claim any dividend which may not have been paid to him during the intervening period 
[Barton vs. North Staffordshire Supra]. 

 

Transferee (Obtained shares on a forged transfer deed): 

Case A: If shares are with the transferee itself (i.e not transferred) 

a) The company cancels the share certificate issued to the transferee, and consequently the 
transferee’s name will be struck off from the register of members. 

b) The transferee must take care that he is not getting a certificate from the company on a forged 
transfer, because the transferee shall be liable to indemnify the company against the 
consequences of the damages which may have to be paid by the company to the true owner of 
the shares [Sheffield Corporation vs. Barclay]. 

c) The person who even without any negligence brings about a transfer is liable to indemnify the 
company against its liability to the owner of shares whose name was taken off from the register as 
a result of the forged transfer [Starkey vs. Bank of England]. 

Case B: Where the transferee has already transferred the shares to an innocent purchaser 

a) The company shall have a right to recover damages from the transferee which were paid to the 
innocent purchaser for the loss suffered by that person. 

 

Company: If the company acts on a forged transfer and removes the name of the real owner from 
the register of Members then  

a) The company is bound to restore the name of the real owner on the register as the holder of the 
shares and pay him any dividends which he ought to have received [Barton vs. North 
Straffordshire Railway Co.]. 

b) Shall be liable to compensate the innocent purchaser(if any) in so far as the company had issued 
a certificate to transfer and was therefore estopped from denying the liability accruing from its own 
act. 

 

Innocent purchaser (i.e ultimate transferee, if shares are transferred by the transferee):  

a) If by forgery, a person obtains a certificate of transfer of shares from a company and transfers the 
shares to a purchaser for value acting in good faith (i.e. without the knowledge of the forgery), 
such purchaser  

i) Does not get a good title to the shares so transferred, because a forged transfer is a nullity 
and cannot be a source of a valid transfer of title.  

ii) But eligible for compensation if the transferee acts in good faith.  
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b) The innocent purchaser for value acting upon the faith of the certificate issued by the company 
could validly and reasonably assume that the person named in the certificate as the owner of 
shares was really the owner of the shares represented by the certificate [Balkis Consolidated Co. 
vs. Tamkinson]. 

  
IMMEDIATELY REFER PRACTICAL QUESTION NO. 4, 5, 6, 7 

 

Q.No.11. What is the position of ‘Transferor’ and ‘Transferee’ between the date when a 
contract to transfer shares is made and the date of placing of the transferee’s name on the 
Register of Members?                                                                    (For students self study) 
 

The position during the period, between the date when a contract to transfer shares is made and the 
date of placing of the transferee’s name on the Register of Members, may be summed up as follows: 
 

a. Calls: The transferor must pay the calls, if any. However, he may, recover the amount from the 
transferee. 

 

b. Dividends: If dividends are declared and paid before the transfer is registered then the company 
must pay it to the transferor. As between the seller and the buyer, it is the buyer who has a prima 
facie right to all dividends declared, after the date of transfer, unless otherwise agreed. Thus, 
where shares have been sold ‘ex-dividend’ the seller shall be entitled to retain dividends [Black 
vs. Homersham]. 

 

c. Voting Power: The voting power rests with the transferor but he must vote as the transferee 
directs [Musselwhite vs. Musselwhite & Sons Ltd]. However, if the transferee has not paid the 
price, the transferor may vote as per his wish. 
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Q.No.1. Before registering transfer of partly paid up shares the Company is required to give a notice 
to the transferee. 

Transfer of partly paid up shares [Sec 56(3) of Companies Act, 2013]:  

Where an application is made by the transferor alone and relates to partly paid shares, the transfer 
shall not be registered, unless 

a) The company gives the notice of the application, in such manner as may be prescribed, to the 
transferee and  

b) The transferee gives no objection to the transfer within two weeks from the receipt of notice. 
 

Q.No.2. Ramesh, who is a resident of Delhi, sent a transfer deed, for registration of transfer of shares to 
the company at the address of its registered office in Mumbai. He did not receive the share certificates 
even after the expiry of 1 month from the date of dispatch of transfer deed. He lodged a criminal complaint 
in the court at Delhi. Decide whether the court at Delhi is competent to take action in the said matter? 
 

Facts of the case: Ramesh, a resident of Delhi sent a transfer deed for registration to the company 
in Mumbai. He filed a suit at Delhi court due to non receipt of certificate even after 1 month. 
 

Provisions of law:  
Sec 20 of Companies Act, 2013 – Service of documents  
Sec 56(4)(c) of Companies Act, 2013 – Limitation of time for issue for certificates 
 

Relevant case law: ICICI Vs H.V.Jayaram 
 
Analysis:  According to Sec 56(4)(c) of Companies Act, 2013 Delivery of share certificate in case of 
transfer shall be made  

a) Every company shall, unless prohibited by any provision of law or any order of Court, Tribunal or 
other authority, deliver the certificates of a transfer or transmission of Securities Within a period of 
1 month  

b) Time period starts: from the date of receipt by the company of the instrument of transfer or the 
intimation of transmission 

Provided that where the securities are dealt with in a depository, the company shall intimate the 
details of allotment of securities to depository immediately on allotment of such securities. 

The share certificates are to be delivered either personally or by registered post.  

The cause of action for failure to deliver the share certificates within prescribed time would arise at a 
place where registered office of the company is situated. So, a petition can be lodged only where the 
registered office is situated [ICICI Vs H.V.Jayaram]. 

In the given case, it was given that Ramesh did not get the share certificate even after expiry of 1 month 
from the date of dispatch of transfer deed.  

However, Ramesh filed the petition at Delhi instead Mumbai, where the registered office or the 
company is situated. 
 

Conclusion:  Delhi court is incompetent to take the action. 
 

Q.No.3. Instrument of transfer is not required to be executed in case of transmission. 
 

True. When the shares are transferred under the operation of law, either on the death of the shareholder 
or on his becoming insolvent or when the shareholder is the Co. and such Co. goes into liquidation. For 
this no transfer deed & payment of stamp duty is required.  (Sec.56(2) of the Companies Act, 2013) 

PRACTICAL QUESTIONS 
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Q.No.4. ‘A’ Commits forgery and thereby obtains a share certificate for transfer of shares from a 
Company and transfers the shares to ‘B’ for value, Acting in good faith. Company refuses to transfer 
the shares to ‘B’. Whether the Company can refuse? Decide the liability of ‘A’ and of the Company 
towards ‘B’.                           (N 02 - 5M) 

 
Facts of the case: ‘A’ Commits forgery and thereby obtains a share certificate for transfer of shares 
from a Company and transfers the shares to ‘B’ for value, Acting in good faith. Company refuses to 
transfer the shares to ‘B’. 
 
Provision: A forged transfer is a nullity. It does not give the transferee any title to the shares. Since 
the forgery is an illegality, therefore it cannot be a source of a valid transfer of a title.  
 
If as a result of the forged transfer, the name of the true owner of shares is taken off the Register of 
Members he can compel the company to restore his name to the register. 

The company is bound to restore the name of the real owner on the register as the holder of the 
shares and pay him any dividends which he ought to have received [Barton vs. North Straffordshire 
Railway Co.]. Shall be liable to compensate the innocent purchaser(if any) in so far as the company 
had issued a certificate to transfer and was therefore estopped from denying the liability accruing 
from its own act. 
 
Although the innocent purchaser acting in good faith could validly and reasonably assume that the 
person named in the certificate as the owner of the shares was really the owner of the shares 
represented by the certificate.  
 
Analysis  and Conclusion:  

a) Therefore, the company is right to refuse to do the transfer of the shares in the name of the 
transferee, B. 

b) Here, as regards to the liability of A against ‘B’, A does not stand directly responsible according to 
the provisions of the company law as he has already committed forgery which is illegal. But A is 
liable to compensate the company as he has lodged the forged transfer and the company has 
suffered the loss. 

c) As regards to the liability of the company towards B, the company shall be liable to compensate to 
B in so far as the company had issued a certificate to transfer and was, therefore, stopped from 
denying the liability accruing from its own act. Further, as the company has refused to register him 
as a shareholder, company has to compensate B. 

d) However, in this case the interest of the original shareholder will be protected. 
 

Q.No: 5. Mr. ‘Y’ the transferee, acquired 250 equity shares of BRS Limited from Mr, ‘X’, the 
transferor. But the signature of Mr. ‘X’, the transferor, on the transfer deed was forged. Mr. ‘Y’ after 
getting the shares registered by the company in his name, sold 150 equity shares to Mr. ‘Z’ on the 
basis of the share certificate issued by BRS Limited. Mr. ‘Y’ and ‘Z’ were not aware of the forgery. 
State the rights of Mr.’X’, ‘Y’ and ‘Z’ against the company with reference to the aforesaid shares.  
                        (RTP – N13) 

500 equity shares in 'XYZ' Limited were acquired by Mr. 'B'. But the signature of Mr. 'A', the 
transferor, on the transfer deed was forged. Mr. 'B'. After getting the shares registered by the 
Company in his name, sold 200 equity shares to Mr. 'C' were not aware of the forgery. What are the 
rights of Mr. 'A', 'B' and 'C' against the Company with reference to the aforesaid shares?   (N 09 - 5M) 

 
Facts of the case: Mr. Y transferred 150 equity shares out of 250 equity shares obtained by transfer 
from Mr. X to Mr. Z However the signature of Mr. X forged in transfer deed. 
 

Relevant section and Case Law:   
Section 46(1) of the Companies Act, 2013 – Certificate of shares 
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Barton v North Staffordshire Railway Co 
 

According to section 46(1) of the Companies Act, 2013 a share certificate once issued amounts to a 
declaration by the company to all the world that the person in whose name the certificate is made out 
and to whom it is given is a share holder in the company in other words the company is stopped from 
denying his title to the shares. 
 

However a forged transfer is a nullity. It does not give the transferee any title to the shares. If a 
company acts on a forged transfer and removes the name of the real owner from the register of 
members then the company is bound to register the name of original owner as the holder of the 
shares and to pay him dividends which he ought to have received (Barton v. North Staffordshire 
Railway Co.). 
 
Analysis: From the above it can be understood that the transferee (Y) doesn’t get any title to the 
shares. Similarly any transfer made by Y (to Z) will also not give a good title to the shares as the title 
of the buyer is only as good as that of the seller. 
 
If the company acts on a forged transfer and removes the name of the real owner (X) from the 
Register of Members, then the company is bound to restore the name of X as the holder of the 
shares and to pay him any dividends which he ought to have received 
 
Conclusion: Therefore, X has the right against the company to get the shares recorded in his name. 
However, neither Y nor Z have any rights against the company even though they are bona fide 
purchasers. 
 
Z being the bonafide purchaser must be compensated by the company. ‘Z’ shall have therefore a right 
to claim the market price of those shares at that time. 
 
However ‘Z’ cannot insist on being placed on the register of members to which ‘X’ alone is eligible as he 
cannot be said to have consented to the transfer ‘Y’ shall of course be liable to the company to 
indemnity the loss on account of payment to ‘Z”. 
 
However, if X is the perpetrator of the forgery, he will be liable both criminally and for compensation to 
Y and Z. 
 
 

Q.No.6. T, a Share Broker of Mumbai Stock Exchange, is also the secretary of XYZ Ltd. He applied 
for the allotment of 1,000 Equity Shares being issued by the Company and paid the full amount. M, 
one of the clerks of T, owning no Shares, executed a transfer deed in favour of T without enclosing 
the Share Certificate from M (the clerk) registered the transfer and issued a new share certificate. On 
declaration of dividend by the Company, T was denied the rights to get dividend on the grounds that 
the Share Certificate issued to T had no validity. T moves to the court praying the court to declare the 
share certificate as valid and also claim for damages. 
Examine the case and decide whether T’s claim is valid. What would be your answer in case M is an 
officer of the Company having no authority to issue share certificate, issues a forged certificate? 
 

Facts of the case: XYZ Ltd registered the transfer from M, who owns no shares to T and issued a 
share certificate. Now the company denies to pay dividend. 
 
Analysis: According to section 46(1) of the Companies Act, 2013 a share certificate once issued 
amounts to a declaration by the company to all the world that the person in whose name the 
certificate is made out and to whom it is given is a share holder in the company in other words the 
company is stopped from denying his title to the shares. In such a case company is liable to pay 
damages if the certificate was issued by proper authority.  
 
As per Sec 56(1) a transfer can be effected only when a proper instrument of transfer executed by 
transferor and transferee and delivered to the company along with the certificate or letter of allotment 
where such certificate des not exist. 
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As per Sec 123(5) no dividend shall be paid by a company in respect of any share therin except to 
the registered shareholder of such share or his order or to his banker. 
 
A forged transfer is a nullity. It does not give the transferee any title to the shares. If a company acts 
on a forged transfer and removes the name of the real owner from the register of members then the 
company is bound to register the name of original owner as the holder of the shares and to pay him 
dividends which he ought to have received. 
 

However if an officer of a company who has no authority to issued certificates, issues a forged 
certificate there is no estoppel as to title since forgery is a nullity. 
 
Conclusion:  

Case 1. T’s claim is valid but cannot claim dividend. 

Case 2. T cannot claim ownership of the shares based on forged certificate. 

 

Q.No.7. X, a registered shareholder of Y Limited left his share certificates with his broker. The broker 
forged the transfer deed in favour of Z and lodged the transfer deed alongwith the share certificates 
with the company for registration. The Company Secretary, who had certain doubts, wrote to X 
informing him of the proposed transfer and in the absence of a reply from him (X), within the 
stipulated time, registered the transfer of shares in the name of Z. Subsequently, Z sold the shares to 
J and J’s name was placed in the register of shareholders. Later on, X discovered that forgery has 
taken place. 
 
Referring to the provisions of the Companies Act, 2013, state the remedy available to X and Z in the 
given case. Explain. 
 

Facts of the Case: A broker forged the transfer deed in favour of Z and lodged the transfer deed 
along with the share certificates with the company for registration. 
 
Provisions of law:  section 46(1) of the Companies Act, 2013 – Certificate of shares. 
 
Analysis And Conclusion: According to section 46(1) of the Companies Act, 2013 a share 
certificate once issued amounts to a declaration by the company to all the world that the person in 
whose name the certificate is made out and to whom it is given is a shareholder in the company in 
other words the company is stopped from denying his title to the shares. 
 
However a forged transfer is a nullity. It does not give the transferee any title to the shares. If a 
company acts on a forged transfer and removes the name of the real owner from the register of 
members then the company is bound to register the name of original owner as the holder of the 
shares and to pay him dividends which he ought to have received. 
 
In such a case, the company should first enquire into the validity of the instrument of transfer. It 
should also send a notice to the transferor to his address and inform him that such a transfer has 
been lodged and if no objection is made before this specified date, it would be registered. 
 
Remedies available to X: Since a forged transfer is a nullity, it does not pass any legal title to the 
transferee. The true owner can have his name restored on the register of members. A forged 
document can never have any legal effect.  
 
X can also claim any dividend, which may not have been paid to him during the intervening period 
(Barton V North Staffordshire). 
 

 

THE END 
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12. DEBENTURES 

 

Topic wise analysis of Past Exam papers of IPCC 
 

No. 
ABC M-05 TO 

N-09 
M-10 

N-10 TO 

N-12 
M-13 

N-13 TO 

N -14 

1.  B - - - - - 

2.  B - - - - - 

3.  B - - - - - 

4.  A - 1 - 2 - 

5.  A - - - - - 

6.  A - - - - - 

7.  B - - - - - 

8.  C - - - - - 

 

Q.No.1. Define Debenture. What is the time limit for its issue?                (N 98, N 01 - 7M) 

 

1. Debenture:  As per Sec 2(30) of Companies Act, 2013 Debenture includes debenture stock, 
bonds or any other instrument of a company evidencing a debt, whether constituting a charge on 
the assets of the company or not.  

 
2. Debenture certificate is issued in acknowledgement of any indebtedness i.e. it is a document 

evidencing the debt due by the company to the person in whose name the certificate was issued 
(i.e only those instruments which evidence a debt will be treated as debenture). 

 
3. Features: 

a) Debentures are bonds issued in acknowledgement of any indebtedness.  

b) Generally, however, they are issued under the company’s seal and contain a provision for the 
repayment of principal sum at the appointed date and the payment of interest at fixed rate. 

c) Debentures are usually secured upon the company’s property or undertaking. 

d) Debentures may be secured by a fixed charge or by a floating charge or by a combination of 
both. 

 
4. Debenture Stock: 

a) A debenture is an instrument which is drawn under the seal of the company, it binds the 
company to pay a sum of money at a fixed time with interest but the debenture stock is a debt 
which carries interest at a fixed rate, it is constituted generally by a deed of covenant with 
trustees and the stockholder obtains a certificate of title.  

b) A stock is called perpetual if the principal amount of debt is not payable at any fixed time but 
only in the case of winding up or in case of default in paying interest. 

 

Q.No.2. Debentures vs. Shares.                                                                     (N 04 – 5M) 

 
Distinction between Debenture and Share: 

a) Capital / Loan: Shares form part of the capital whereas debentures form part of the loan.  
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b) Owners / Creditors: The shareholders are owners, whereas debenture holders are creditors. 

c) Voting rights: Shareholders enjoy voting rights whereas debenture holders do not.   

d) Return: The return paid on the debentures is interest and on the shares it is dividend.  

e) Fixed/Flexible return: The rate of interest is fixed in the case of debentures whereas on equity 
shares the dividend may change from year to year. 

f) Compulsory payment: Interest on debentures is payable even if there are no profits. But 
dividends can be paid to shareholders only out of the profits of the company.  

g) Winding up: In the event of winding-up, debenture holders, being secured creditors, have prior 
claim for repayment over shareholders. 

h) Charge: Debentures generally have a charge on assets of the Co. but shares do not.  

i) Issue at discount: Unlike shares, no prohibition/restrictions are imposed by the act for issuing 
debentures at a discount. 

 
Other Points: 
 

purchase of own 
shares or 
debentures 

A company cannot purchase its own 
shares, except by way of buy back as 
per provisions of Sec. 68.  
Even where a company buys back its 
own shares, the company cannot hold 
them as investments and must be 
cancelled. 

A company can purchase own 
debentures after such 
purchase, the company may 
cancel such debentures or 
continue to hold them as 
investments as investment 

Trust deed No trust can be executed in case of issue 
of shares 

Trust deed must be executed 
where debentures are issued to 
public. 

 
Similar Question: What do you understand by debenture? Differentiate it with shares. 
 
Ans: Debenture -Refer Q No.1 above 

Distinction between Debenture and Share- Refer above question. 
 

Q.No.3. State the types of debentures which may be issued by a public company. 

 
Different types of debentures may be enumerated as follows: 
 
1. Unsecured debentures: Such debentures do not carry any charge on the assets of the 

company. The holders of these debentures do not have any security as to repayment of principal 
or interest thereon. 
 

2. Secured debentures: Such debentures are secured by a mortgage of the whole or part of the 
assets of the company and known as mortgaged or secured debentures. Such debentures may 
be of one or more of the following types: 

a) Redeemable: These debentures are redeemable on the expiry of the term for which they 
have been issued. Secured debentures shall be redeemable within a period of 10 years from 
the date of issue and incase of infrastructure projects, within a maximum period of 30 years. 

b) Partly convertible: These debentures are convertible into equity shares of the company for 
part of their face values and the balance face value is redeemed; 

c) Fully convertible: These debentures are not redeemable in cash but are converted into 
equity shares after the prescribed period as per the terms of issue. 
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Q.No.4. Discuss the manner in which a company may issue debentures according to the 
provisions of the Companies Act, 2013. 

 
Manner of issue of debentures: Section 71 of the Companies Act, 2013 provides the manner in 
which a company may issue debentures: 
 
1. Issue of debentures with an option to convert: A company may issue debentures with an 

option to convert such debentures into shares, either wholly or partly at the time of redemption.  
 

Provided that the issue of debentures with an option to convert such debentures into shares, 
wholly or partly, shall be approved by a special resolution passed at a general meeting. 

 

2. No company shall issue any debentures carrying any voting rights. 
 

3. Secured debentures may be issued by a company subject to such terms and conditions as may 
be prescribed. 

 

4. Creation of debenture redemption reserve (DRR) account: 

a) Where debentures are issued by a company under this section, the company shall create a 
debenture redemption reserve account out of the profits of the company available for payment 
of dividend and 

b) The amount credited to such account shall not be utilised by the company except for the 
redemption of debentures. 

 
5. Limitation on the issue of prospectus/ offer / invitation to the public: No company shall issue 

a prospectus or make an offer or invitation to the public or to its members exceeding 500 for the 
subscription of its debentures, unless  

a) The company has, before such issue or offer, appointed one or more debenture trustees and  

b) The conditions governing the appointment of such trustees shall be such as may be 
prescribed. 

 
6. Debenture trustee to protect the interest of debenture holders: A debenture trustee shall take 

steps to protect the interests of the debenture holders and redress their grievances in accordance 
with such rules as may be prescribed. 
 

7. Liability of debenture trustee:  

a) Any provision contained in a trust deed for securing the issue of debentures, or  

b) In any contract with the debenture-holders secured by a trust deed,  
 
Shall be void in so far as it would have the effect of  

a) Exempting a trustee thereof from, or  

b) Indemnifying him against, any liability for breach of trust,  
 
Where he fails to show the degree of care and due diligence required of him as a trustee, having 
regard to the provisions of the trust deed conferring on him any power, authority or discretion. 

 

Exemption from the liability: Provided that the liability of the debenture trustee shall be subject 
to such exemptions as may be agreed upon by a majority of debenture-holders holding not less 
than 3/4th in value of the total debentures at a meeting held for the purpose. 

 

8. To pay interest and redeem the debentures: A company shall pay interest and redeem the 
debentures in accordance with the terms and conditions of their issue. 

 

9. Filing of petition before the Tribunal by the debenture trustee:  

a) Where at any time the debenture trustee comes to a conclusion that the assets of the 
company are insufficient or 
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b) Are likely to become insufficient to discharge the principal amount as and when it becomes 
due,  

The debenture trustee may file a petition before the Tribunal and the Tribunal may, after hearing 
the company and any other person interested in the matter, by order, impose such restrictions on 
the incurring of any further liabilities by the company as the Tribunal may consider necessary in 
the interests of the debenture-holders. 

 

10. On failure to redeem the debentures/ to pay interest on the debentures: Where a company  

a) Fails to redeem the debentures on the date of their maturity or  

b) Fails to pay interest on the debentures when it is due, the Tribunal may, on the application of 
any or all of the debenture-holders, or debenture trustee and,  

c) After hearing the parties concerned,  
 
Direct, by order, the company to redeem the debentures forthwith on payment of principal and 
interest due thereon. 

 
11. Default in compliance of order of the Tribunal: If any default is made in complying with the 

order of the Tribunal under this section, every officer of the company who is in default shall be 
punishable with imprisonment for a term which may extend to 3 years or with fine which shall not 
be less than 2 lakh rupees but which may extend to 5 lakh rupees, or with both. 

 
12. Specific performance of the contract: A contract with the company to take up and pay for any 

debentures of the company may be enforced by a decree for specific performance. 
 
13. Procedure to be prescribed by the Central Government: The Central Government may 

prescribe the procedure, for  

a) Securing the issue of debentures,  

b) The form of debenture trust deed,  

c) The procedure for the debenture-holders to inspect the trust deed and  

d) To obtain copies thereof,  

e) Quantum of debenture redemption reserve required to be created and  

f) Such other matters. 

 
The idea behind prohibition of issue of debentures with voting rights is to ensure that debenture 
holders are not placed in a much more advantageous position than the holders of equity shares and 
are not in a position to influence the policy of the company in a manner detrimental to the interest of 
the general body of shareholders. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 1 

 

Q.No.5. Elaborately discuss the provisions relating appointment of debenture trustee as per 
Companies Act, 2013. (Or) What are the provisions of the Companies Act, 2013 relating to the 
appointment of ‘Debenture Trustee’ by a company?  

 
Appointment of Debenture Trustee: As per 71 (5) of the Companies Act, 2013, no company shall 
issue a prospectus or make an offer or invitation to the public or to its members exceeding 500 for the 
subscription of its debentures, unless  

a) The company has, before such issue or offer, appointed one or more debenture trustees and 

b) The conditions governing the appointment of such trustees shall be such as may be prescribed. 
 
 



 
 

IPCC _33e_C.Law_Debentures__________________________________________204 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
Rules for appointment of Trustee: The rules framed under the Companies Act for the issue of 
secured debentures provide that before the appointment of debenture trustee or trustees,  

a) A written consent shall be obtained from such debenture trustee or trustees proposed to be 
appointed and  

b) A statement to that effect shall appear in the letter of offer issued for inviting the subscription of 
the debentures. 

 
Persons not eligible for appointment: No person shall be appointed as a debenture trustee, if he: 

a) Beneficially holds shares in the company; 

b) Is a promoter, director or key managerial personnel or any other officer or an employee of the 
company or its holding, subsidiary or associate company; 

c) Is beneficially entitled to moneys which are to be paid by the company otherwise than as 
remuneration payable to the debenture trustee; 

d) Is indebted to the company, or its subsidiary or its holding or associate company or a subsidiary 
of such holding company; 

e) Has furnished any guarantee in respect of the principal debts secured by the debentures or 
interest thereon; 

f) Has any financial relationship with the company  amounting to  

i) 2% or more of its gross turnover or total income or  

ii) 50 lakh rupees or such higher amount as may be prescribed,  

whichever is lower,  

during the 2 immediately preceding financial years or during the current financial year; 

g) is a relative of any promoter or any person who is in the employment of the company as a director 
or key managerial personnel; 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 2 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.6. Write the rules relating to duty of the company to create debenture redemption 
reserve. 

 

As per the Companies (Share Capital and Debentures) Rules, 2014, the company shall create a 
Debenture Redemption Reserve for the purpose of redemption of debentures, in accordance with the 
conditions given below: 
 

1. The Debenture Redemption Reserve shall be created out of the profits of the company available 
for payment of dividend; 

2. The company shall create Debenture Redemption Reserve (DRR) in accordance with following 
conditions:- 

       
a) Not required: No DRR is required for debentures issued by  

i) All India Financial Institutions (AIFIs) regulated by Reserve Bank of India and Banking 
Companies for both public as well as privately placed debentures.  

ii) For other Financial Institutions (FIs) within the meaning of clause (72) of section 2 of the 
Companies Act, 2013, DRR will be as applicable to NBFCs registered with RBI. 

 
b) DRR for NBFC’s:  

i) For NBFCs registered with the RBI under Section 45-IA of the RBI (Amendment) Act, 
1997, ‘the adequacy’ of DRR will be 25% of the value of debentures issued through public 
issue as per present SEBI (Issue and Listing of Debt Securities) Regulations, 2008, and  

ii) No DRR is required in the case of privately placed debentures. 
 
c) DRR for other’s:  

i) For other companies including manufacturing and infrastructure companies, the adequacy 
of DRR will be 25% of the value of debentures issued through public issue as per present 
SEBI (Issue and Listing of Debt Securities), Regulations 2008 and  

ii) Also 25% DRR is required in the case of privately placed debentures by listed companies.  

iii) For unlisted companies issuing debentures on private placement basis, the DRR will be 
25% of the value of debentures. 

 
3. Maintenance of liquid assets: every company required to create Debenture Redemption 

Reserve shall on or before the 30th day of April in each year, invest or deposit, as the case may 
be, a sum which shall not be less than 15 percent, of the amount of its debentures maturing 
during the year ending on the 31st day of March of the next year, in any one or more of the 
following methods, namely:- 

a) In deposits with any scheduled bank, free from any charge or lien; 

b) In unencumbered securities of the Central Government or of any State Government; 

c) In unencumbered securities mentioned in sub-clauses (a) to (d) and (ee) of section 20 of the 
Indian Trusts Act, 1882; 

d) In unencumbered bonds issued by any other company which is notified under sub-clause (f) of 
section 20 of the Indian Trusts Act, 1882; 

e) The amount invested or deposited as above shall not be used for any purpose other than for 
redemption of debentures maturing during the year referred above:  

 
Provided that the amount remaining invested or deposited, as the case may be, shall not at any 
time fall below 15 percent of the amount of the debentures maturing during the year ending on the 
31st day of March of that year; 
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4. In case of partly convertible debentures, Debenture Redemption Reserve shall be created in 

respect of non-convertible portion of debenture issue in accordance with this subrule. 
 
5. The amount credited to the Debenture Redemption Reserve shall not be utilised by the company 

except for the purpose of redemption of debentures.  
 

Q.No.7. Explain the meaning and significance of the ‘Pari Passu’ clause in a debenture. 

 
Pari Passu: Pari Passu clause in a debenture means that all the debentures of that particular series 
are to be paid rateably, if, therefore, security is insufficient to satisfy the whole debts secured by the 
series of debentures, the amounts of debentures will abate proportionately.  
 
Significance:  
 
a) If this clause is not included, the debentures will rank in priority for payment in accordance with 

the date of issue, and if they are all issued on the same date they will be payable according to 
their numerical order.  

 
b) A company, however, cannot issue a new series of debentures so as to rank ‘pari passu’ with any 

prior series unless the power to do so is expressly reserved and contained in the document of 
offer. 

 

 

 

Q.No.8. What is redemption of debentures? State the remedies available for non-repayment?           
(N 99 – 7M) 

 
Meaning: It means, repayment of the amount to debenture holders in accordance with the terms of 
redemption (like at par, at discount etc.) stated in the debenture trust deed. 
 
Remedies for non payment: 

1. Unsecured Debenture holders: All or any of the following remedies are available:   

a) Sue for recovery of principal and interest. 

b) Petition for compulsory winding up of Co. as per Sec. 271(1)(a) of Companies Act, 2013 - 
inability to pay debts.  

c) If the winding up is already in progress, to request the liquidator to enter his name in the list of 
unsecured creditors. 

 
2. Secured Debenture holder: All or any of the following remedies are available: 

a) Sue for recovery of principal and interest by sale of security.  

b) Petition for compulsory winding up of Co. as per Sec. 271(1)(a) of Companies Act, 2013 - 
inability to pay debts.  

c) If the winding up is already in progress, to request the liquidator to enter his name in the list of 
secured creditors. 

d) Debenture holders may appoint a receiver if terms of issue permit.  

e) Debenture holders may have property sold by trustee.  
 
 

QUESTIONS FOR ACADEMIC INTEREST ONLY 
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Q.No.1. Issue of debentures with voting rights is not permissible.    (M 10 - 1M, M 13 – 2M) 

 
Correct: Reason: As given under Section 71 of the Companies Act, 2013, no company can issue 
any debentures carrying voting rights at any meeting of the company, whether generally or in respect 
of any particular classes of business. 
 

Q.No.2. Whether the following can be appointed as ‘Debenture Trustee’: 
a) A shareholder who has no beneficial interest. 
b) A creditor whom the company owes Rs 499 only. 
c) A person who has given a guarantee for repayment of amount of debentures issued by the 
company. 

 
a) A shareholder who has no beneficial interest can be appointed as a debenture trustee. 

b) A creditor whom company owes Rs 499 cannot be so appointed. The amount owed is immaterial. 

c) A person who has given guarantee for repayment of principal and interest thereon in respect of 
debentures also cannot be appointed as a debenture trustee. 

 
 

THE END 

PRACTICAL QUESTIONS 
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13. CHARGE 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. 

ABC 
M-05 N-05 

M-06 

TO 

N-07 

M-08 

N-08 

TO 

N-11 

M-

12 

N-12 

TO 

N-13 

 

N-14 

1.  A - - - - - - - 2 

2.  B - - - - - 4 - - 

3.  B - - - - - - - - 

4.  A - 5 - 5 - - - - 

5.  A - - - - - - - - 

6.  B - - - - - - - - 

7.  B - - - - - - - - 

8.  A - - - - - - - - 

9.  C - - - - - - - - 

10.  C - - - - - - - - 

11.  B - - - - - - - 2 

12.  C - - - - - - - - 

13.  C - - - - - - - - 

 

Q.No.1.What is a charge? What are the types of charges?      (M 98, N 00 – 7M, M 06 – 5M) 

 
Meaning of Charge:                                                                                                    (N 14 – 2M) 

a) The term charge generally means making available property as a security for the payment of a 
debt in a transaction for value, this is termed as that charge is created. 

b) As per clause 2(16) of the Companies Act, 2013 as an interest or lien created on the property or 
assets of a company or any of its undertakings or both as security and includes a mortgage; 

c) Simply speaking it means creation of a security in favour of a creditor.  

d) The term charge shall cover mortgage, hypothecation and pledge. However, pledge does not 
require registration with Registrar.  

e) For the purpose of Companies Act, ‘Charge’ can be on immovable property, movable property, 
intangible asset, future assets. 

 
Classification of charge: The charge is classified into 2 types, which is as follows: 
 
Fixed Charge: 

a) A specific (fixed) charge is a charge which is expressed to cover specific property like land, 
building, etc.  

b) Although the company usually remains in possession of the property, it can only deal with it 
subject to the prior rights created by the charge. 

 
Specific charge is a charge which fastens on to the property which is ascertained and definite or 
capable of being ascertained and made definite. 
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Floating Charge:  
 
The main characteristics of a floating charge [Re.Yorkshire Woolcombers’s Association] 

a) A floating charge is an equitable charge which is not a specific charge on any property of the 
company.  

b) Thus, the company may, despite the charge deal with any of the assets in the ordinary course of 
business.  

c) It is of the essence of a floating charge that it remains dormant until the undertaking charged 
ceases to be a going concern or until the person in whose favor the charge is created, intervenes. 

d) It takes place when some event contemplated in the agreement creating the charge occurs, e.g. 
debenture holders enforcing their securities on a default being made by company either in 
payment of interest or capital on the company being wound up.  

Other Points: 

a) His right to intervene may, of course, be suspended by agreement.  

b) But if there is no agreement of suspension, he may exercise his right whenever he pleases after 
default. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 1 

 

Q.No.2. Discuss the statutory limitations to the rights arising out of floating charge. (Or) What is 
crystallization of floating charge? And state the circumstances under which floating charge 
becomes fixed charge.                                  (M 12 – 4M) 

 
There are two major statutory limitations to the rights arising out of floating charge. 
 
First: 

a) a floating charge created within 12 months preceding the commencement of the winding up 
(whether compulsory or voluntary or subject to supervision), shall unless it is proved that the 
company immediately after the creation of the charge was solvent, will be invalid  

b) But except up to the amount of any cash paid to the company at the time of, or subsequent to the 
creation of and in consideration for the charge together with the interest on that amount at the rate 
of 5 % per annum or at any other rate as may be notified by the Central Government (Sec 332 of 
the Companies Act, 2013). 

 
[Note: You should note that although these provisions of Section 332 of the Companies Act, 2013 are 
excluded from your syllabus nonetheless you should read them by way of passing reference]. 
 
Second: Crystallisation of floating charge 

Floating charge crystallizes, i.e. the right of the company to deal in assets, which are subject of 
floating charge, comes to an end:  

a) If the company is wound up even if it is a voluntary winding up for the purpose of reconstruction 
[Re Crompton & Co]. 

b) Where the company ceases to carry on business. 

c) Where a receiver is appointed. 

d) Where the company makes a default in payment of interest or repayment of principal to charge 
holder in accordance with the terms of the charge, and the charge holder brings an action to 
enforce his security. 
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Q.No.3. What are the differences between fixed charge & floating charge?          
                     (M 99 – 7M, M 06 – 5M) 

 

The characters of a floating charge are the points of distinction. 
 

Fixed charge Floating charge 

It is a charge on specific, ascertained and 
existing assets. 

It is a charge on present and future assets. No 
specific assets. 

Company cannot deal with the assets except 
with the consent of the charged-holder. 

Company is free to use or deal with the assets 
the way it likes until the charge crystallises i.e. 
becomes fixed.  

It always have priority over floating charge No such priority. 

Fixed charge is generally created on fixed 
assets, like land and building, P&M etc. 

Floating charge is generally created on such 
assets as are always circulating e.g., stock, 
debtors etc 

 

Q.No.4. Explain the procedure as to registration of charges?                   

 

Sections 77 to 87 of the Companies Act, 2013 provides the law with respect to the registering of the 
charges, which is as follows: 
 

Duty of the company to register charges [Sec 77 of the Companies Act, 2013]:  
 
1. Duty of the company [Sec 77(1)]: It shall be duty of the company creating a charge within or 

outside India, on its property or assets or any of its undertakings, whether tangible or otherwise 
and situated in or outside India, to register the particulars of the charge by submission of:  

a) Form signed by the company and the charge holder  

b) Together with the instruments, if any, creating such charge  

on payment of such fees and in such manner as may be prescribed, with the registrar within 30 
days of creation. 

Rule 3 Rule 3 of the Companies (Registration of Charges), Rules 2014 for the registration of 
charge in respect of debentures the following documents should be submitted to the Registrar: 

a) The particulars of charge; 

b) Instrument for the creation or the modification of the charge; 

c) Application in prescribed Form 
 

2. Issue of certificate of registration by registrar: Where a charge is registered with the 
Registrar, a certificate of registration of such charge shall be issued in such form and in such 
manner as may be prescribed to the company and, as the case may be, to the person in whose 
favour the charge is created. 

 
3. No charge to be taken into account by the liquidator/creditor: Notwithstanding anything 

contained in any other law for the time being in force, no charge created by a company shall be 
taken into account by the liquidator or any other creditor, unless – 

a) It is duly registered and 

b) A certificate of registration of such charge is given by the Registrar. 
 
However it shall not prejudice (i.e. shall not affect) any contract or obligation for the repayment of 
the money secured by a charge 
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Applicability of Section 77 in certain matters [Sec 79 of the Companies Act, 2013]:, Section 77 
relating to registration of charges shall, so far as may also, apply to: 

a) a company acquiring any property subject to a charge within the meaning of that section; or 

b) any modification in the terms or conditions or the extent or operation of any charge registered 
under that section. 

 
Date of notice of charge [Sec 80 of the Companies Act, 2013]: Where any charge on any property 
or assets of a company or any of its undertakings is registered under section 77, any person 
acquiring such property, assets, undertakings or part thereof or any share or interest therein shall be 
deemed to have notice of the charge from the date of such registration. 
 
Register of charges to be kept by Registrar [Sec 81 of the Companies Act, 2013]:  

1. The Registrar shall, in respect of every company, keep a register containing particulars of the 
charges registered under this Chapter in such form and in such manner as may be prescribed.  

2. Such a register, shall be open to inspection by any person on payment of such fees as may be 
prescribed for each inspection. 

 
Similar Question: 

Q) State the particulars to be filed with the Registrar of Companies in case of such debentures 
secured by a charge on certain assets of the company. 

Ans: Refer above question Point No. 1 
 

Q.No.5. A Company makes a default in filling with the ROC, particulars of a charge created on 
the assets of the company. Explain the provisions with regard to the condonation of such 
delay.                          

 
Condonation of delay by Registrar [Proviso to Sec 77(1) of Companies Act, 2013]: If the 
Company does not file the charge within 30 days of creation 

a) The Registrar may, on an application by the company, allow such registration to be made within a 
period of 300 days of such creation on payment of such additional fees as may be prescribed. 

b) However if registration is not made within a period of 300 days of such creation, the company 
shall seek extension of time in accordance with section 87. 

 
Such subsequent registration of a charge shall not prejudice any right acquired in respect of any 
property before the charge is actually registered. 
 
The Companies (Registration of Charges) Rules, 2014: 

1. The Registrar may, on being satisfied that the company had sufficient cause for not filing the 
particulars and instrument of charge, if any, within a period of 30 days of the date of creation of 
the charge, allow the registration of the same after 30 days but within a period of 300 days of the 
date of such creation of charge or modification of charge on payment of additional fee. 

2. The application for delay shall be made and supported by a declaration from the company signed 
by its secretary or director that such belated filing shall not adversely affect rights of any other 
intervening creditors of the company. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 2, 3 
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Q.No.6. Discuss the recourse available to the charge holder according to the Companies Act, 
2013 for non registration of charge created by the Company.            
 

Recourse available to holder in case of non-registration of charge [section 78 of the 
Companies Act, 2013]:  
 
As per. where a company fails to register the charge within the period 30 days, without prejudice to its 
liability in respect of any offence under this Chapter, the person in whose favor the charge is created 
may  

•  Apply to the Registrar for registration of the charge along with the instrument created for the 
charge, within such time and in such form and manner as may be prescribed and  

•  The Registrar may, on such application, within a period of 14 days after giving notice to the 
company, unless the company itself registers the charge or shows sufficient cause why such 
charge should not be registered,  

•  Allow such registration on payment of such fees, as may be prescribed. 
 

However where the registration is effected on application of the person in whose favor the charge is 
created, that person shall be entitled to recover from the company the amount of any fees or 
additional fees paid by him to the Registrar for the purpose of registration of charge. 
 

Q.No.7. Explain briefly the provisions relating to modification of charge.  

 
Modification of charge:  

a) The term 'modification' includes variation of any of the terms of the agreement including variation 
of rate of interest which may be by mutual agreement or by operation of law.  

b) Even if the rights of a charge holder are assigned to a third party, it will be regarded as a 
modification. 

 
Section 79 of the Companies Act, 2013:  

a) Whenever the terms or conditions or the extent or operation of any charge registered under 
section 77 of the Act are modified, it shall be the duty of the company to send to the Registrar the 
particulars of such modifications and get such modification registered.  

b) The provisions applicable to the registration of a charge under section 77 shall apply to 
modification of the charge.”  

 
Rules:   

a) As per The Companies (Registration of Charges) Rules, 2014, where the particulars of 
modification of charge is registered under section 79, the Registrar shall issue a certificate of 
modification of charge.  

b) The certificate issued by the Registrar shall be conclusive evidence that the requirements of 
Chapter VI of the Act and the rules made there under as to registration of creation or modification 
of charge, as the case may be, have been complied with. 

 
Some examples of modification are as under: 

1. Where the charge is modified by varying any terms and conditions of the existing charge by 
agreement; 

2. Where the modification is in pursuance of an agreement for enhancing or decreasing the limits; 

3. Where the modification is by ceding a pari passu charge; 

4. Change in rate of interest (other than bank rate); 
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5. Change in repayment schedule of loan; (this is not applicable in working loans which are 
repayable on demand) and 

6. Partial release of the charge on a particular asset or property. 
 

Q.No.8. Explain briefly the provisions relating to satisfaction of charge.  
 

Company to report satisfaction of charge [Sec 82 of the Companies Act, 2013]:  

1. Company to intimate the registrar on the satisfaction of charge:  

a) A company shall give intimation to the Registrar in the prescribed form, of the payment or 
satisfaction in full of any charge within a period of 30 days from the date of such payment or 
satisfaction and  

b) the provisions of section 77(1) shall, as far as may be, apply to an intimation given under this 
section. 

 

2. Notice to the holder of charge by the registrar:  

a) The Registrar shall, on receipt of intimation, send a notice to the holder of the charge 

b) calling upon him to show cause within such time as specified, not exceeding 14 days  as to 
why payment or satisfaction in full should not be recorded as intimated to the Registrar, and  

c) if no cause is shown, by such holder of the charge, the Registrar shall order that a  
memorandum of satisfaction shall be entered in the register of charges kept by him under 
section 81 and shall inform the company that he has done so. 

 
However, no notice shall be required to be sent to the charge holder, in case the intimation to the 
Registrar in this regard is in the specified form and signed by the holder of charge. 

3. If any cause is shown by the charge holder, the Registrar shall record a note to that effect in the 
register of charges and shall inform the company. 

4. No effect of this section on the powers of the Registrar: Nothing in this section shall be 
deemed to affect the powers of the Registrar to make an entry in the register of charges under 
section 83 or otherwise than on receipt of an intimation from the company. 

 
Power of Registrar to make entries of satisfaction and release in absence of intimation from 
company [Sec 83 of the Companies Act, 2013]: This section provides powers to the registrar to 
make entries with respect to the satisfaction and release of charges where no intimation has been 
received by him from the company. 

a) The Registrar may, on evidence being given to his satisfaction with respect to any registered 
charge: 

i) That the debt for which the charge was given has been paid or satisfied in whole or in part; or 

ii) That part of the property or undertaking charged has been released from the charge or has 
ceased to form part of the company’s property or undertaking, 

Enter in the register of charges a memorandum of satisfaction in whole or in part, or of the fact 
that part of the property or undertaking has been released from the charge or has ceased to form 
part of the company’s property or undertaking, as the case may be, despite the fact that no 
intimation has been received by him from the company. 

b) The Registrar shall inform the affected parties within thirty days of making the entry in the register 
of charges kept under section 81(1). 

 
The Companies (Registration of Charges) Rules, 2014: According to the Companies (Registration 
of Charges) Rules, 2014 with respect to the satisfaction of charge-  

1. A company shall within a period of thirty days from the date of the payment or satisfaction in full of 
any charge registered, give intimation of the same to the Registrar along with the fee. 
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2. Where the Registrar enters a memorandum of satisfaction of charge in full in pursuance of section 

82 or 83, he shall issue a certificate of registration of satisfaction of charge . 
 

Q.No.9. Write about Intimation of appointment of receiver or manager to the company & 
registrar. 

 
Intimation of appointment of receiver or manager to the company and the registrar [Sec 84 of 
the Companies Act, 2013]: 

a) If any person obtains an order for the appointment of a receiver of, or of a person to manage, the 
property, subject to a charge, of a company or if any person appoints such receiver or person 
under any power contained in an instrument,  

b) he shall, within a period of 30 days from the date of the passing of the order or of the making of 
the appointment, give notice of such appointment to the company and the Registrar  

c) along with a copy of the order or instrument and  

d) The Registrar shall, on payment of the prescribed fees, register particulars of the receiver, person 
or instrument in the register of charges. 

e) Any person appointed above shall, on ceasing to hold such appointment, give to the company 
and the Registrar a notice to that effect and the Registrar shall register such notice. 

 

Q.No.10. Write about register of charges? Discuss the related provisions.   

 

Company’s register of charges [section 85 of the Companies Act, 2013]:  

1. Maintenance of register of charges:  

a) According to, every company shall keep at its registered office a register of charges in such 
form and in such manner as may be prescribed, which shall include therein all charges and 
floating charges affecting any property or assets of the company or any of its undertakings, 
indicating in each case such particulars as may be prescribed. 

b) However a copy of the instrument creating the charge shall also be kept at the registered 
office of the company along with the register of charges. 

2. Inspection of the register of charges and instrument of charges: The register of charges and 
instrument of charges, shall be open for inspection during business hours— 

a) by any member or creditor without any payment of fees; or 

b) by any other person on payment of such fees as may be prescribed, 

 subject to such reasonable restrictions as the company may, by its articles, impose. 
 
Rules: According to the rules related to the Company’s register of charges: 

1. every company shall keep at its registered office a register of charges and enter therein 
particulars of all the charges registered with the Registrar on any of the property, assets or 
undertaking of the company and the particulars of any property acquired subject to a charge as 
well as particulars of any modification of a charge and satisfaction of charge. 

2. The entries in the register of charges maintained by the company shall be made forthwith after the 
creation, modification or satisfaction of charge, as the case may be. 

3. Entries in the register shall be authenticated by a director or the secretary of the company or any 
other person authorised by the Board for the purpose. 

4. The register of charges shall be preserved permanently and the instrument creating a charge or 
modification thereon shall be preserved for a period of eight years from the date of satisfaction of 
charge by the company. 
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Q.No.11. Write the penalty for violation of provisions with respect to charges under 
Companies Act, 2013.                   (N 14 – 2M) 

 

Punishment for contravention [Sec 86 of the Companies Act, 2013]:  

If any company contravenes any provision relating to the registration of charges contained under 
chapter VI (Sec 77 to Sec 87) of the Act, the company shall be punishable with  

a) Fine which shall not be less than 1 lakh rupees but which may extend to 10 lakh rupees and 

b) Every officer of the company who is in default shall be punishable with imprisonment for a term 
which may extend to 6 months or with fine which shall not be less than 25,000 rupees but which 
may extend to 1 lakh rupees, or with both. 

 

Q.No.12. Write about rectification of register of charge.   

 

Rectification by Central Government in register of charges: Sec 87 of the Companies Act, 2013 
empowers the Central Government to make rectification in register of charges. According to the 
provision-  

1. The Central Government on being satisfied that— 

(i).   

a) the omission to file with the Registrar the particulars of any charge created by a company or 
any charge subject to which any property has been acquired by a company or any 
modification of such charge; or 

b) the omission to register any charge within the time required under this Chapter or the 
omission to give intimation to the Registrar of the payment or the satisfaction of a charge, 
within the time required under this Chapter; or 

c) the omission or mis-statement of any particular with respect to any such charge or 
modification or with respect to any memorandum of satisfaction or other entry made in 
pursuance of section 82 or section 83, 

Was accidental or due to inadvertence or some other sufficient cause or it is not of a nature to 
prejudice the position of creditors or shareholders of the company; or 
 
(ii). on any other grounds, it is just and equitable to grant relief, 

it may on the application of the company or any person interested and on such terms and 
conditions as it may seem to the Central Government just and expedient, direct that the ti e for the 
filing of the particulars or for the registration of the charge or for the giving of intimation of 
payment or satisfaction shall be extended or, as the case may require, that the omission or mis-
statement shall be rectified. 

2. Where the Central Government extends the time for the registration of a charge, the order shall 
not prejudice any rights acquired in respect of the property concerned before the charge is 
actually registered. 

 

Condonation of delay and rectification of register of charges: 

1. Where the instrument creating or modifying a charge is not filed within a period of three hundred 
days from the date of its creation (including acquisition of a property subject to a charge) or 
modification and where the satisfaction of the charge is not filed within thirty days from the date 
on which such payment of satisfaction, the Registrar shall not register the same unless the delay 
is condoned by the Central Government. 

2. The application for condonation of delay and for such other matters covered in subclause (a), (b) 
and (c) of Sec 87(1) of the Act shall be filed with the Central Government along with the fee. 

3. The order passed by the Central Government under Sec 87(1) of the Act shall be required to be 
filed with the Registrar along with the fee as per the conditions stipulated in the said order. 
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Q.No.13. Write about a) Second Charge b) Pari passu 

 

a) Second Charge: ‘Second Charge’ on asset means if the asset charged is sold, the amount 
realised will be first used to clear outstanding amount payable to first charge holder. If any amount 
is left, it will be paid to second charge holder. If any amount it still left after clearing outstanding of 
2nd charge holder, the amount will be paid to 3rd charge holder and so on. 

 
b) Pari Passu: Assume that ‘Pari Passu’ charge on fixed assets is created in favour of IDBI and IFCI 

and the amount payable to them is in ratio of 60:40. If the company goes in liquidation, the fixed 
assets will be sold and IDBI and IFCI will get the amount of proceeds in the ratio of 60:40 of their 
out standings. 

 

 
 

 
 

Q.No.1. Charge can be created only on assets which are in possession of the Company on the date 
of creation of charge. 

 
False: Charge can also be created even on assets which will come into Company’s possession at any 
future date e.g. future debts, current assets etc. This is called floating charge. 
 
Characteristics of a floating charge:  

a) It is a charge on a class of assets of the Company, both present and future. It does not mean only 
those assets which were in existence when the charge was created. 

b) The class of assets charged is one which in the ordinary course of business, is changing from 
time to time. 

c) Until some steps are taken to enforce the charge by the creditors, the Company may continue to 
deal with the assets charged in the ordinary course of business. 

d) The possession of assets charged is not given to the charge (i.e. creditors). 
 

PRACTICAL QUESTIONS 
 

How positive he is………………! 

Failed in business at age 21, 

Was defeated in a legislative race at age 22, 

Failed again in business at age 24, 

Overcome the death of his sweet heart at age 26, 

Had a nervous breakdown at age 27, 

Lost a congressional race at age 34, 

Lost a congressional race at age 36, 

Lost a membership race at age 45, 

Failed in an effort to become Vice-President at age 47, 

Lost a senatorial race at age 49, 

Was elected as president of the United States at age 52, 

                                                              ………………..He was ABRAHAM LINCOLN 
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Q.No.2. XYZ limited realized on 3rd November, 2014 that particulars of charge created on 11th 
September, 2014 in favour of a bank were not filed with the Registrar of Companies for registration. 
What procedure should the company follow to get the charge registered with the Registrar of 
Companies?                                      (M 01 - 7M, N 05 - 5M) 
 

Facts of the Case: The particulars of charge have not been filed within the prescribed period of 30 
days of its creation. 
 
Provision:  According to Proviso’s to Sec 77(1) of Companies Act, 2013  

a) The Registrar may, on an application by the company, allow such registration to be made within a 
period of 300 days of such creation on payment of such additional fees as may be prescribed. 

b) However if registration is not made within a period of 300 days of such creation, the company 
shall seek extension of time in accordance with section 87. 

 
Analysis and Conclusion:  
 
Taking advantage of this proviso, XYZ Limited should immediately file the particulars of charge with 
the Registrar and satisfy the Registrar that it had sufficient cause for not filing the particulars of 
charge within 30 days if creation of charge. 
 

Q.No.3. ABC Limited realised on 2nd May, 2010 that particulars of charge created on 12th March, 
2010 in favour of a Bank were not filed with the Register of Companies for Registration, what 
procedure should the Company follow to get the charge registered with the Registrar of Companies? 
Would the procedure be different if the charge was created on 12th February, 2010 instead of 12th 
March, 2010? Explain with reference to the relevant provisions of the Companies Act, 2013. 

 
Facts of the Case: The particulars of charge have not been filed within the prescribed period of 30 
days of its creation. 
 
Provision:  According to Proviso’s to Sec 77(1) of Companies Act, 2013  

a) The Registrar may, on an application by the company, allow such registration to be made within a 
period of 300 days of such creation on payment of such additional fees as may be prescribed. 

b) However if registration is not made within a period of 300 days of such creation, the company 
shall seek extension of time in accordance with section 87. 

 
Analysis: Taking advantage of this provision, ABC Ltd., should immediately file the particulars of 
charge with the Registrar and satisfy the Registrar that it had sufficient cause, for not filing the 
particulars of charge within 30 days of creation of charge. 
  
Conclusion: In both the case the Roc may allow registration. 
 

THE END 
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14. GENERAL MEETINGS - I 

 

No. 
Chapter/Topic 

Name 

M-

05 

N-

05 

M-

06 

N-

06 

M-

07 

N-

07 

M-

08 

N-

08 

M-

09 

N-

09 

M-

10 

N-

10 

M-11 

TO 

N-11 

M-

12 

N-

12 

M- 

13 

N- 

13 

M-

14 

N-

14 

1.  
REQUISITES OF A 

GM 
- - - - - - - - - - - - - - -  -  - 

2.  AGM - - 5 - - - - - - 1 - 1 - 4 - - -  - 

3.  
FAILURE TO 

CONVENE AGM 
- - - - - - - - - - - - - - - - - - - 

4.  EGM - - - - - - - 1 - - - - - - 4 - -  - 

5.  
rules relating to 

calling of EGM 
- - - - - - - - - - - - - - - 4 - - - 

6.  
Tribunal power 

to call EGM 
5 - - - - - - - - - - - - - - - -  - 

7.  NOTICE  - 5 5 5 - - - 5 - - - - - - 4 - -  - 

8.  length of Notice - - - - - - - - - - - - - - - - - - - 

9.  service of notice - - - - - - - - - - - - - - - - - - - 

10.  
notice in 

electronic mode 
- - - - - - - - - - - - - - - - - - - 

11.  
Contents in a 

notice 
- - - - - - - - - - - - - - - - - - - 

12.  
TYPES OF 

BUSINESS 
- - - - - - - - - - - - - 4 - - - 4 - 

13.  
explanatory 

statement 
- - - - - - - - - - - - - - - - - - - 

14.  class meeting - - - - - - - - - - - - - - - - - - - 

15.  
meeting of 

debenture 

holders 

- - - - - - - - - - - - - - - - - - - 

16.  Report on AGM - - - - - - - - - - - - - - - - - - - 
 
Classification of Meetings: Meeting held under the companies Act may be classified as follows: 

1. Meetings of Shareholders or Members: 

a) Annual General Meeting. 

b) Extraordinary General Meeting. 

c) Class Meetings. 

2. Meetings of debenture holders 

3. Meetings of creditors and contributories in winding up. 

4. Meetings of creditors otherwise than in winding up. 

5. Meetings of Directors: 

a) Board Meeting.     

b) Committee Meeting. 
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Q.No.1. What are the requirements for the conduct of a valid general meetings?  

 
The business at a meeting is said to have been “validly transacted” if the members of the 
organization or body concerned, whether or not they were present, are bound by the decision made 
thereat. They cannot be so bound unless the meeting is validly held.  

The essentials of a valid meeting are that the meeting should be: 

a) Properly convened: A proper notice must be sent by the proper authority to every person 
entitled to attend.  

b) Properly constituted: The proper person must be in the chair, the rules as to quorum must be 
observed, and the regulations governing the meeting must be complied with. 

c) Properly conducted: The chairman must conduct the proceeding in accordance with the law 
relating to general meetings as per the Companies Act (Sections 101 to 109 of the Companies 
Act, 2013), the Company’s own Articles of Association or, in respect of any specific matter, by the 
common law relating to meetings. 

 

Q.No.2. Explain the provisions of the Act, with regard to holding of an AGM by a Company.  
                                           (MTP – 14) (N 02, M 06 - 5M, N 09, N 10 – 1M, M 12 - 4M) 

 
1. Sec 96:Every company (other than a One Person Company) must hold in each year a general 

meeting in addition to any other meetings as its annual general meeting (AGM). 
 
2. First Annual General Meeting:In case of the first annual general meeting, it shall be held within 

a period of 9 months from the date of closing of the first financial year of the company 

Provided further that if a company holds its first annual general meeting as aforesaid, it shall not 
be necessary for the company to hold any annual general meeting in the year of its incorporation 

Time limit for second and subsequent AGM: 

a) Each calendar year hold one Annual General Meeting  

b) AGM shall be held within a period of 6 months, from the date of closing of the relevant financial year. 

c) Interval between two AGM: Not more than 15 months shall elapse between the date of one 
annual general meeting of a company and that of the next. Thus, there can be a maximum 
interval of 15 months between two AGMs. 

 

3. Extension for conducting AGM:  

a) The Registrar may, for any special reason, extend the time within which any AGM, shall be 
held, by a period not exceeding 3 months.  

b) However, the Registrar cannot provide extension in case of the First AGM. 
 

4. Notice of AGM:The notice of the AGM shall specify the meeting as such in the notices calling it. 
 
5. Date, time and place of AGM [Sec 96(2) of Companies Act, 2013]:  

a) Every annual general meeting shall be called during business hours, that is, between 9 a.m. 
and 6 p.m. on any day that is not a National Holiday and  

b) Shall be held either at the registered office of the company or at some other place within the 
city, town or village in which the registered office of the company is situated. 

However, the Central Government may exempt any company from the fulfillment of above 
requirement related to date, time and place, subject to such conditions as it may impose. 

Meaning of National holiday: Here, “National Holiday” means and includes a day declared as 
National Holiday by the Central Government. 
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6. Financial statements [Sec 129 of the Companies Act, 2013]: 

a) The Board of Directors of the company shall at every AGM, lay before the meeting financial 
statements for the financial year [Sec 129(2)]. 

b) Where a company has one or more subsidiaries:  

i) It shall, in addition to financial statements provided under section 129(2), prepare a 
consolidated financial statement of the company and  

ii) of all the subsidiaries in the same form and manner as that of its own which shall also be 
laid before the AGM of the company along with the laying of its financial statement under 
section 129(2) [Further, section 129(3) of the Companies Act, 2013, provides that]. 

 
B.N. Viswanathan Vs. Assistant Registrar of Joint Stock Companies,Madras: 

In fixing the date of the AGM, Sec 96 must be considered. Sec 96 clearly suggest that the AGM 
should be held on the earliest of the 3 relevant dates i.e., 6 months after the close of the financial 
year, 15 months from the previous Annual General Meeting and the last day of the next calendar 
year, whichever is earlier. 

 
Note: Financial year Sec.2(41): “financial year”, in relation to any company or body corporate, means 
the period ending on the 31st day of March every year, and where it has been incorporated on or 
after the 1st day of January of a year, the period ending on the 31st day of March of the following 
year, in respect whereof financial statement of the company or body corporate is made up:  
 
Provided that on an application made by a company or body corporate, which is a holding company 
or a subsidiary of a company incorporated outside India and is required to follow a different financial 
year for consolidation of its accounts outside India, the Tribunal may, if it is satisfied, allow any period 
as its financial year, whether or not that period is a year:  
 
Provided further that a company or body corporate, existing on the commencement of this Act, shall, within 
a period of 2 years from such commencement, align its financial year as per the provisions of this clause 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2, 3, 4, 5 
 

Q.No.3. What is the effect of failure to convene the Annual General Meeting?  

 
Default in holding Annual General Meeting [Section 168 of Companies Act, 1956]:  

1. If an offence is committed by a company by not holding an annual general meeting in accordance 
with Section 96(corresponding section 166 of the Companies Act, 1956), or  

2. in not complying with any directions of the Central Government it will render  

a) the company and  

b) every officer of the company who is in default,  

Punishable with fine which may extend to Rs 50,000 and in the case of a continuing default with further 
fine which may extend to Rs 2,500 for every day after the first day which such default continued. 

[Note: The corresponding section 99 of the Companies Act, 2013 is not yet notified. Till then section 
168 of the Companies Act, 1956 will be read with respect to default in holding of AGM. For the 
reference for reference of Section 99 see the annexure] 
 

Power of CG to call AGM [Sec 167 of Companies Act, 1956]:  

a) The CG may, not withstanding any thing in this Act, or in the Articles of the company, on the 
application of any member of the company, call or direct the calling of a general meeting of the 
company and gives such ancillary or consequential directions as the CG thinks expedient in 
relation to the calling, holding and conducting of the meeting.  

b) The directions, which the CG may give, include a direction that one member of the company 
present in person or by proxy shall be deemed to constitute a meeting.  
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c) A general meeting so held is deemed, subject to any directions of CG to be an annual general 
meeting of the company. 

[Note: The corresponding section 97 of the Companies Act, 2013 is not yet notified. Till then section 
167 of the Companies Act, 1956 will be read with respect to the power of Central Government to call 
AGM. For the reference of Section 97 see the annexure] 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 6, 7 

Q.No.4. What are the provisions relating to EGM.                (N 08 – 1M, N 12 - 4M) 

 
Significance: 

a) There are various matters in relation to administration of a company’s affairs, which can be 
transacted only by resolutions of members in a general meeting.  

b) It is not always possible or expedient for consideration of such matters to wait until the next 
annual meeting.  

c) The Articles of Association of the company therefore make provisions for the convening of 
general meeting other than the annual general meeting. Such meetings are termed extraordinary 
general meetings (EGM). 

Section 100 of the Companies Act, 2013 provides the law with respect to calling of 
extraordinary general meeting, which is as follows: 

1. When board may call EGM: The Board may, whenever it deems fit, call an extraordinary general 
meeting of the company. 

2. Board on requisition of members:  

a) No.of Requisitionists: The Board shall call an extraordinary general meeting, at the 
requisition made by- 

i) In the case of a company having a share capital, such number of members who hold, on 
the date of the receipt of the requisition, not less than 1/10th of such of the paid-up share 
capital of the company as on that date carries the right of voting; 

ii) In the case of a company not having a share capital, such number of members who have, 
on the date of receipt of the requisition, not less than 1/10th of the total voting power of all 
the members having on the said date a right to vote, 

b) Matter set out for consideration in requisition: The requisition made as above, shall set 
out the matters for the consideration of which the meeting is to be called and shall be signed 
by the requisitionists and sent to the registered office of the company. 

c) Time period for calling the meeting: The Board is required to proceed to call a meeting 
within 21 days from the date of receipt of requisition, to convene a meeting which should be 
held within 45 days of such deposit of the requisition with the company. 

 
3. Requisitionists to call the meeting on the failure of the Board: 

a) If the Board fails to call the EGM in the time period provided then the requisitionists may call 
an EGM themselves within 3 months from the date of requisition. 

b) A meeting by the requisitionists shall be called and held in the same manner in which the 
meeting is called and held by the Board. 

c) Reimbursment of expenses in calling a meeting: Any reasonable expenses incurred by the 
requisitionists in calling a meeting, shall be reimbursed to the requisitionists by the company 
and the sums so paid shall be deducted from any fee or other remuneration payable (under 
section 197) to such of the directors who were in default in calling the meeting. 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 8, 9, 10, 11 
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Similar Question: 

Reliance Industries Ltd. has its registered office at Mumbai. The company desires to hold an 
extraordinary general meeting in New Delhi. Examine the validity of the company’s desire with 
reference to the relevant provisions of the Companies Act, 2013. 

Ans: The company may hold the EGM at any place and no restriction is imposed in the Companies 
Act, 2013. 
 

Q.No.5. Discuss the rules relating to calling of EGM by requisitionists. 

 
According to the Companies (Management and Administration) Rules, 2014, the requistionists may 
call EGM in the following manner: 

1. Requisition for convening of EGM by members: The members may requisition convening of 
an extraordinary general meeting in accordance with Sec 100(4), by providing such requisition in 
writing or through electronic mode at least clear 21 days prior to the proposed date of such 
extraordinary general meeting. 

2. Notice with details as to the place, date etc.: 

a) The notice shall specify the place, date, day and hour of the meeting and shall contain the 
business to be transacted at the meeting. 

b) The requistionists should convene meeting at Registered office or in the same city or town 
where Registered office is situated and such meeting should be convened on working day. 

3. If the resolution is to be proposed as a special resolution, the notice shall be given as required by 
Sec 114(2) (i.e it must specify the intention of passing SR). 

4. Notice to be signed: The notice shall be signed by all the requistionists or by a requistionists 
duly authorised in writing by all other requistionists on their behalf or by sending an electronic 
request attaching therewith a scanned copy of such duly signed requisition. 

5. No explanatory statement annexed to the notice: No explanatory statement as required under 
Sec 102 need be annexed to the notice of an extraordinary general meeting convened by the 
requistionists and the requistionists may disclose the reasons for the resolution(s) which they 
propose to move at the meeting. 

6. Serving of notice of the meeting: The notice of the meeting shall be given to those members 
whose names appear in the Register of members of the company within three days on which the 
requistionists deposit with the Company a valid requisition for calling an extraordinary general 
meeting. 

7. No meeting convened: 

a) Where the meeting is not convened, the requistionists shall have a right to receive list of 
members together with their registered address and number of shares held and  

b) the company concerned is bound to give a list of members together with their registered 
address made as on 21st day from the date of receipt of valid requisition together with such 
changes, if any, before the expiry of the 45 days from the date of receipt of a valid requisition. 

8. Mode of giving notice: The notice of the meeting shall be given by speed post or registered post 
or through electronic mode. Any accidental omission to give notice to, or the non-receipt of such 
notice by, any member shall not invalidate the proceedings of the meeting. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 12 
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Q.No.6. State the provisions of the companies Act regarding calling and holding an EGM with 
respect to Power of the Tribunal to order a meeting to be called under Sec.186.     
                                                                      (M 05 - 5M, RTP- N 13) 

 

POWER OF TRIBUNAL TO CALL EGM (SEC. 186 of Companies Act, 1956) 
 
Power of Tribunal: If for any reasons it is ‘impracticable’ to call an EGM in any manner, the Tribunal, 
under Section 186, may, either on its own motion (suomoto) or on the application of any director or 
any member who is entitled to vote at the meeting, order a meeting to be called, held and conducted 
in such a manner at its discretion. 
 
The main principles that should guide the Tribunal as regards ordering meeting to be called 
were indicated in Re, Ruttonjee& Co. Ltd.: 

1. The CLB/Tribunal would not ordinarily interfere with the domestic management of a company 
which should be conducted in accordance with the Articles. 

2. The discretion granted under Section 186 should be used sparingly with caution so that the 
CLB/Tribunal does not become either a shareholder or director of the company trying to 
participate in the internal squabbles of the company. 

3. The word ‘impracticable’ means impracticable from a reasonable point of view. 

4. The CLB/Tribunal should take a common sense view of the matter and must act as a prudent 
man of business. 

5. A prudent man of business has not a sensitive officious (bossy) view of intervention in case of 
every rivalry between two groups of directors; prudence demands that the CLB/Tribunal should 
ordinarily keep itself distant from participating in quarrels of rival groups of directors or 
shareholders. 

6. But where the meeting can be called only by the directors and there are serious doubts and 
controversy as to who are directors or where there is a possibility that one or other or both the 
meetings called by the rival groups of directors may be invalid, the CLB/Tribunal ought not to 
expose the shareholders to uncertainties and should hold a position that has arisen which makes 
it “impracticable to convene a meeting in any manner in which meeting of the company may be 
called. 

7. Before the CLB/Tribunal exercise its discretion U/s 186, the CLB/Tribunal must be satisfied when 
a director or a member moves an application, that it has been made bona fide in the larger 
interests of the company for removing a deadlock otherwise irremovable”. 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 



 

 

IPCC _33e_C.Law_ General Meetings-I___________________________________224 

Ph: 98851 25025/26                                                 www.gntmasterminds.com   

 
Some Other Relevant Case Studies 

 

Smt. Jain Vs. Delhi Flour Mills Company Ltd. and others 
a) It was held that an application U/s 186 need not to be on behalf of the company, even the 

Company Law Board suomoto call meeting of the company if it has become impracticable to 
call a meeting other than an annual general meeting.  

b) The petitioner would at least have to show that there is no other option but to apply under 
Section 186. 

c) In a petition under Section 186 for an order directing the holding of general meeting the 
CLB/Tribunal will not go to the extent of rectifying the register of members for the purpose of 
giving directions as to who should vote at such a meeting. 

 

B.R. Kundra Vs. Mohan Pictures Association 
It was held that: Directors cannot continue in office by failing to call annual general meeting at 
which they are to retire; where directors no longer continued to hold office as such, the court (now 
CLB/Tribunal) can call a meeting to elect directors. 
 

Re. Motion Pictures Association  
It was held that a meeting which is not conducted in accordance with the directions of the Company 
Law Board is not a meeting of a company under Section 186(2) and any business conducted in that 
meeting must fail. 
 

Indian Hardware Industries Ltd. Vs. S.K. Gupta 
a) It was held that: There is nothing is Section 186 which lays down that a Company Court which 

is supervising the scheme under Section 392 cannot call a meeting of the company if it feels 
that it is necessary to do so for the proper supervision and implementation of the scheme.  

b) So long as the meeting is to be called, because the Court feels it necessary for the proper 
working of the scheme, the power must be found to be implicit in the Court by virtue of Section 
392(1) and it is not necessary to invoke Section 186 for this purpose.  

c) In other words, Section 186 is not applicable to cases covered by Section 392. 
 

Bengal & Assam Inventors Ltd. Vs. J.K. Eastern Industries (P) Ltd. 
a) It was held that: The Company Law Board’s power under Section 186 is discretionary.  

b) It is not a power which it must exercise.  

c) It is not a mandatory obligation upon the Company Law Board.  

d) It is an alternative remedy to be applied only when the normal machinery of company 
management fails and the Company Law Board must find firstly that it is impracticable to call a 
meeting and secondly that to leave the parties to follow their own remedies and rights will put 
the company in jeopardy. 

 
[Note: Corresponding section to 186 of the Companies Act, 1956 is section 98 of the 
Companies Act, 2013 which is not yet notified. For reference of section 98 see the annexure] 
 

Q.No.7. Who is entitled to get notice for the general meeting called by a public limited 
company registered under the Act? Does the non-receipt of a notice of the meeting by any 
one, who is entitled to such notice, invalidates the meeting and the resolutions passed 
thereat? What would be your answer in case the omission to give notice to a member is only 
accidental omission?                   (M 06, N 06 - 5M) 

 

NOTICE – SEC.101 of Companies Act, 2013 
 

Need: Unless all the persons who are entitled to receive notice of the meeting are duly served with 
the notice, any decision taken in the meeting is not a valid one. 
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Authority to issue:  

a) The notice must be given by the proper summoning authority, which would normally be the Board 
of Directors.  

b) If however a notice has been issued without authority, the requisite authority may be given by 
ratification by the proper summoning authority before the meeting is held and notice may thus 
become good [Hooper Vs. Kerr, Stuart & Co.]. 

 

Persons entitled to notice [Section 101(3) of Companies Act, 2013]:Notice of the meeting shall 
be given: 

a) to every member of the company, legal representative of any deceased member or the 
assignee of an insolvent member; 

b) to the auditor or auditors of the company, and 

c) every director of the company.  
 

Notice to preference shareholders: 

a) It does not always follow that all the members of a company are entitled to receive notice of 
meetings of the company, the Articles frequently provide that preference shareholders shall not 
be entitled to receive notice of and vote at general meeting of the company, except in certain 
circumstances.  

b) There is a statutory obligation to send notice to preference shareholders when their dividend is in 
arrears for more than a certain period (in such case as they are entitled to attend and vote at the 
meeting) [Section 47(2) of COA, 2013]. 

 
Other Points relating to sending of notice: 

a) Where anyone is legally entitled to represent the member, such representative is entitled to 
receive the notice (Beneficial owners (benami) not entitled to receive notice, as the company 
cannot take notice of the beneficial owners). 

b) A private company, which is not, a subsidiary of a public company may prescribe, by its Articles, 
persons to whom the notice should be given. 

 
Failure  or Omission to give notice: 

a) The non-receipt of notice or accidental omission to given notice to any member shall not 
invalidate the proceedings in the meeting [Section 101(4)]. 

b) However, omission to serve notice of meeting on a member on the mistaken ground that he is not 
a shareholder cannot be said to be an accidental omission [Musselwhite Vs. C.H. Musselwhite& 
Sons Ltd.].  

c) ‘Accidental omission’ means that the omission must be not only designed but also not deliberate 
[Maharaja Export Vs. Apparels Exports Promotion Council]. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 13, 14, 15, 16, 17 
 

Q.No.8.What are the statutory provisions relating to length of Notice?               (N 06 – 5M) 

 
The following are the statutory provisions relating to length of Notice of a general meeting:  
 
1. Length of notice [Sec 101(1) of Companies Act, 2013]: A general meeting of a company may 

be called by giving not less than clear 21 days’ notice either in writing or through electronic mode 
in such manner as may be prescribed. 
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2. Short Notice [Proviso to Sec 101(1) of Companies Act, 2013]: However, a general meeting 

may be called after giving a shorter notice if consent is given in writing or by electronic mode by 
not less than 95% of the members entitled to vote at such meeting. 

 Notes on Consent calculation:  

a) Consent means consent of members entitled to attend and vote and 'not of members entitled 
to vote and present'. 

b) U/s 101 It would be seen that the requirement as to 21 days’ notice may be dispensed with by 
agreement of the members, entitled to attend and vote and not merely of the members entitled 
to vote and present in person or proxy at the meeting. 

c) The section, in other words, indicates the intention on the part of the Legislature that the 
provision is mandatory and that it can be dispensed with only by the agreement of the 
members. 

d) It is not enough that the members present at the meeting indicated either expressly or 
impliedly that they consented to or acquiesced in shortening the period of notice [N.O.R 
NagappaChettiarVs. Madras Race Club]. 

 

3. Time limit for sending statement of Accounts, Auditors Report etc: According to Sec136 of 
the Companies Act, 2013 statement of account, auditors’ report together with all necessary 
annexures or attachments shall be sent to members not less than 21 days before the date of 
meeting. 

 Notes on Sec 136: 

a) The documents mentioned in Sec 136 shall be sent with the time prescribed and shorter time 
is not permitted. 

b) The formalities prescribed by Sections 101 and 136 are independent of one another, the 
copies of the documents referred to in Section 136 are to be dispatched also to persons other 
than those entitled to receive the notice of the general meeting. 

c) Moreover, consideration of annual accounts, etc., cannot be treated as identical and hence at 
par with the consideration of other business coming before the shareholders. 

d) Therefore, the shareholders must be given sufficient time to peruse the documents mentioned 
in Section 136. 

 

4. Consequences if meeting called without notice:If a meeting is called without notice to a 
shareholder the omission not being accidental, it is invalid and all proceedings therein are also 
invalid. 

 

Relevant Case Laws: 
 

A. On Length of Notice: 
 
1. Delhi High Court held in Bharat Kumar Dilwale Vs. Bharat Carbon and Ribbon 

Manufacturing Co. Ltd. and other: 
i) The expression “not less than 21 days notice” appearing in Section 101 of the Act implies a 

notice of 21 whole or clear days i.e. a period of 21 days excluding the day from which it ran 
and the day on which the notice expired.  

ii) Part of the day, after the notice would be deemed to have been served, could not be added 
up to part of the day immediately before the timing of the meeting so as to construe one 
day. 

iii) Each of the 21 days must be full or a clear day.   
iv) It is based on Supreme Court’s interpretation of the expression "not less than one month" 

that the first day and the last day of the month had to be excluded, the day of service of the 
notice and the day of the meeting were excluded from the computation of 21 days. 
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Different High Court judgment relating to the question as to whether the requirement as to 
the period of notice is directory or mandatory. 

2. SalieshHarilal Shah v. Matushree Textiles Ltd.,(Bombay High Court) [Contrast to the 
Madras High Court decision in N. Chettair the Madras Race Club] 
i) Held that the requirement of the section as length of notice is directory only and not 

mandatory. 
ii) A couple of shareholders cannot be permitted to defeat the interest of the large body of 

shareholdersby saying that the duration of the notice was not sufficient even if the short 
notice does not indicate any prejudice to the complaining shareholders (i.e if it is just 
claimed that notice is short even though no loss, court will not invalidate meeting). 

B. On Calling of meeting without notice: 

Eastern Linkers (P) Ltd. Vs. Dina NathSodhi 

Facts of the Case: A meeting was convened for December, 1969 but deliberately notice of the 
meeting was not sent to S and his wife. At that meeting B and S were elected as directors, but were 
to hold office only till April, 1970. In the next meeting, S was not elected and B and his wife were 
elected as directors. The contention of S was that since the meeting of December, 1969 was 
invalid, the meeting of 1970 was also invalid and so were the appointments of B and his wife. The 
omission to send the notice was not accidental. 

Judgment: Held that all the proceedings of April, 1970 meeting suffered from the infirmity of the 
December, 1969 meeting being invalid, and could not confer any legitimacy on the proceedings 
held at the alleged meeting of April, 1970. Any proceedings at this meeting of April, 1970 would be 
obviously unauthorised and illegal 
 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 18, 19, 20 

 

Q.No.9.What are the provisions of the Companies Act relating to service of notice of a 
meeting?  

 
Provisions of the Companies Act relating to service of notice [Sec 20 of COA, 2013]: 
 

Mode of service: The notice may be served personally or sent through post or through electronic 
mode. 
 
Place to be served: 

a) To the registered address of the members and  

b) in the absence of any registered address in India, to the address, if there be any, within India 
furnished by him to the company for the purpose of serving notice to him.  

 
Service through post: 

1. Service of notice shall be deemed to have been effected in the case of notice of meeting on the 
expiry of 48 hours since the posting of the same. 

2. Service through post shall be deemed to have effected by correctly addressing, preparing and 
posting the notice.  

 

Specification by member: If, however, a member wants the notice to be served on him under a 
certificate or by registered post with or without acknowledgment due and has deposited money with 
the company to defray the incidental expenditure therefore, the notice must be served accordingly; 
otherwise service will not be deemed have been effected.  
 Copy Rights Reserved  
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In case of Joint Holders: Service on the joint holder may made by serving it on the one whose name 
appears first in the register of members.  
 

Notice through advertisement: When a notice is advertised in a newspaper circulating in the 
neighborhood of the registered office of the company, it is regarded as having been served on day on 
which the advertisement appears, on every member having no registered address in India and who has 
not supplied to the company an address within India for giving notice to him.  

(NOTE THAT SEC 20 APPLIES TO ALL DOCUMENTS AND NOT MERELY SERVICE OF NOTICE OF MEETINGS) 
 

Relevant Case Laws 
Joginder Singh Palta Vs. Time Travel (.P) Ltd 

Where a person refuses to accept notice served by registered post, is vaild service, in accordance 
with law. 

Tarlok Chand Khanna Vs. Raj Kumar Kapoor 
Where the photocopy of the purported notice of two meetings, one of the board of directors and 
another an extraordinary general meeting of the company to consider the removal of a permanent 
director, was sent to the permanent director under certificate of posting despite protests by the said 
director by registered acknowledgment due post that he had not been receiving notices of 
meetings, it was held that such notice was not properly served and meetings either could not be 
held or if they were held there was no proper notice to the director and hence the meetings were 
invalid. 

See Boschoek Proprietary Company Vs. Fuxe 
It should be noted that an improper or insufficient notice, as well as absence of notice, may affect 
the validity of a meeting and render the resolutions passed at the meeting ineffective. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 21, 22, 23, 28 

 

Q.No.10.What are rules relating to service of notice in electronic mode? 

 
According to the Companies (Management and Administration) rules, 2014, the company may 
serve the notice in electronic mode in following manner. 
 

1. Meaning of electronic mode: The expression ‘‘electronic mode’’ shall mean any communication 
sent by a company through its authorized and secured computer programme which is capable of 
producing confirmation and keeping record of such communication addressed to the person 
entitled to receive such communication at the last electronic mail address provided by the 
member. 
 

2. Notice through e-mail: A notice may be sent through e-mail as a text or as an attachment to e-
mail or as a notification providing electronic link or Uniform Resource Locator for accessing such 
notice. 

 

3. Manner of sending, registration of e-mail etc: 

i) The e-mail shall be addressed to the person entitled to receive such e-mail as per the 
records of the company or as provided by the depository: 

 The company shall provide an advance opportunity atleast once in a financial year, to the 
member to register his e-mail address and changes therein and such request may be made by 
only those members who have not got their email id recorded or to update a fresh email id and 
not from the members whose email ids are already registered. 

ii) The subject line in e-mail shall state the name of the company, notice of the type of meeting, 
place and the date on which the meeting is scheduled. 

iii) If notice is sent in the form of a non-editable attachment to e-mail, such attachment shall be 
in the Portable Document Format or in a non-editable format together with a 'link or 
instructions' for recipient for downloading relevant version of the software. 
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iv) Proof of sending: When notice or notifications of availability of notice are sent by e-mail, the 
company should ensure that it uses a system which produces confirmation of the total 
number of recipients e-mailed and a record of each recipient to whom the notice has been 
sent and copy of such record and any notices of any failed transmissions and subsequent 
re-sending shall be retained by or on behalf of the company as ‘‘proof of sending’’. 

v) The company’s obligation shall be satisfied when it transmits the e-mail and the company 
shall not be held responsible for a failure in transmission beyond its control. 

vi) If a member entitled to receive notice fails to provide or update relevant e-mail address to 
the company, or to the depository participant as the case may be, the company shall not be 
in default for not delivering notice via e-mail. 

vii) The company may send e-mail through in-house facility or its registrar and transfer agent or 
authorise any third party agency providing bulk e-mail facility. 

viii) The notice made available on the electronic link or Uniform Resource Locator has to be 
readable, and the recipient should be able to obtain and retain copies and the company shall 
give the complete Uniform Resource Locator or address of the website and full details of 
how to access the document or information. 

ix) The notice of the general meeting of the company shall be simultaneously placed on the 
website of the company if any and on the website as may be notified by the Central 
Government. 

 
Explanation: For the purpose of this rule, it is hereby declared that the extra ordinary general 
meeting shall be held at a place within India. 
 

Q.No.11.Discuss the contents that needs to be disclosed in a notice. 

 
The following are the contents that need to be disclosed in a notice of a meeting: 

Contents of notice: Every notice of a meeting shall specify the  

a) place, date, day and the hour of the meeting and  

b) shall contain a statement of the business to be transacted at such meeting. 
 
Annexure to notice: Section 102 of the Companies Act, 2013 provide that a statement setting out all 
the material facts (Explanatory statement) concerning each item of special business to be transacted 
at a general meeting shall be annexed to the notice calling such meeting. 
 
Note: If the question is asked for 2 marks, the above answer is sufficient. Otherwise elaborate the 
“Types of Business” and “Explanatory statement”. 
 

Q.No.12. What are Types of Business which may be transacted at an Annual General Meeting?
                                                     (M 12 – 4M) 

 

Kinds of business Sec 102(2) of Companies Act, 2013: 

1. In the case of an annual general meeting, all business to be transacted thereat shall be deemed 
special, other than: 

a) the consideration of financial statements and the reports of the Board of Directors and 
auditors; 

b) the declaration of any dividend; 

c) the appointment of directors in place of those retiring; 

d) the appointment of, and the fixing of the remuneration of, the auditors; and 

2. In the case of any other meeting, all business shall be deemed to be special. 
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Other Points: 

a) Student should not confuse ‘special business’ with ‘special resolution. 

b) A notice must clearly specify the business, which is to be transacted at the meeting to which the 
notice relates, otherwise the notice would be bad. It should make a full and frank disclosure to the 
shareholders of the fact, on which they would be expected to vote. [TiessienVs. Henderson; 
NarayanlalBansailal Vs. Manekji Patel Mfg. Company]. 

c) If the notice convening the meeting (where at special business will be transacted) does not state the 
nature of the special business, the meeting would be deemed to have been convened irregularly. 
Consequently, that special business cannot be dealt with at the meeting.  

d) Where the notice convening an extraordinary general meeting had furnished insufficient 
particulars as to the special business to be transacted thereat, and the members passed a 
resolution at the meeting, the directors were restrained by the Court’s injunction from acting on 
that resolution.  

This was because the insufficient particulars furnished prevented the members from preparing 
their mind prior to the meeting so that they could exercise their Judgement at the meeting in 
proper manner [Jain Vs. Kalinga Tubes]. 
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Similar Question: Explain the provisions of the Companies Act, 2013 relating to holding of Annual 
General Meeting of the Company with regard to the following:                             (N 03 – 5M) 

a) Period within which the first and the subsequent Annual General Meetings must be held. 

b) Types of Businesses which may be transacted at an Annual General Meeting. 
 
Ans: Period within which Annual General Meetings must be held- Refer Q.No. 2 

    Types of Businesses transacted at an AGM – Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 24 
 

Q.No.13. When is an explanatory statement required to be annexed to the notice calling the 
General meeting of a Company? Also discuss the provisions relating to the explanatory 
statement.. 

 
Significance: The explanatory statement is for the purpose of ensuring that all facts that have a 
bearing on the question on which shareholders have to form their judgement are brought to their 
notice. The explanatory statement must give all facts, which have a bearing on the question on which 
shareholders have to form their judgement. 
 

When? Section 102 of the 2013 Act says that where a special business is to be transacted at a 
General Meeting then an Explanatory Statement shall be attached to the notice in respect of that 
item. 
 

Matters to be covered in the statement: 

1. Material Facts [Sec 102(1) of Companies Act, 2013]: The following material facts concerning each 
item of special business to be transacted at a general meeting, shall be annexed to the notice 
calling such meeting, namely:  

a) The nature of concern or interest, financial or otherwise, if any, in respect of each items of - 

i) every director and the manager, if any; 

ii) every other key managerial personnel; and 

iii) relatives of the persons mentioned in sub-clauses (i) and (ii); 

b) Any other information and facts that may enable members to understand the meaning, scope 
and implications of the items of business and to take decision thereon. 

2. Transactions with other company [Proviso to Sec 102(2) of Companies Act, 2013]: Where any 
item of special business to be transacted at a meeting of the company relates to or affects any 
other company, the extent of shareholding interest in that other company of every  

a) promoter,  

b) director,  

c) manager, if any, and  

d) of every other key managerial personnel (KMP)  

of the first mentioned company shall be disclosed, if the extent of such shareholding is not less than 
2% of the paid-up share capital of that company. 
 
Details of time and place of inspection of documents: Where any item of business refers to any 
document, which is to be considered at the meeting, the time and place where such document can be 
inspected shall be specified in the statement [Sec 102(3) of COA, 2013]. 
 
Default in disclosure: In case of non- disclosure or insufficient disclosure in any statement made by 
the promoter, director, manager or other key managerial personnel which results into any benefit for 
themselves or their relatives shall be liable to compensate the company to the extent of benefit 
received by him.  
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Penalty: If default is made in complying with the provisions of this section, then every  

a) promoter,  

b) director,  

c) manager or  

d) other key managerial personnel  

Who is in default shall be punishable with fine which may extend to 50,000 rupees or 5 times the 
amount of benefit accruing to the promoter, director, manager or other key managerial personnel or 
any of his relatives, whichever is more.  
 

Relevant Case Laws 

Joseph Michael Vs. Tranvancore Rubber & Tea Co. Ltd. 

A very minor defect arising out of strict non-conformity with the provisions contained in Section 102 
might not render the resolution null and void. 

Centron Industrial Alliance Ltd. Vs. PravinKantilalVakil 

Facts of the Case: 
a) Company C had, at a meeting convened U/s 230, approved a scheme of amalgamation with 

company B.  
b) Later, some shareholders to consider alternative scheme in the interest of the company 

requisitioned an extraordinary general meeting.  
c) The explanatory statement did not mention any specific scheme, but it was contended by the 

requisition insist that in the two annual reports of the company there was a mention of proposal 
from M, for the lease of C’s factory which had been sent for legal advice and, therefore, the 
shareholders must be deemed to be aware of the alternate scheme even though the 
explanatory statement did not specifically refer to this proposal of M.  

d) Further, the annual reports did not contain the scheme proposed by M.  
e) The question was whether the explanatory statement was insufficient and misleading. 

Judgement: Held that in the explanatory statement there was not even a reference to the proposal 
of M. If the purpose of calling the requisitioned meeting was to consider the scheme proposed by 
M, it should have been so stated. The explanatory statement was insufficient and misleading; The 
requirements of law were not complied with and all relevant facts in the present case, and the 
alternative schemes were not put before the shareholders fairly and, accordingly, the requisition for 
calling the impugned meeting was bad in law. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 25, 26 

Q.No.14. What is a class meeting? 

 
Meetings of members of a company fall into two broad divisions, namely, general meetings and class 
meetings.  

Meaning: Class meetings are meeting of shareholders, holding a particular class of shares which is 
held to pass resolution which will bind only the members of the class concerned. 

Feature of class meetings: 

1. Only members of the class concerned may attend and vote at meeting.  

2. Usually the rules to voting apply to class meetings as they govern voting at general meetings. 

3. These class meetings must be convened whenever it is necessary to alter or change the rights or 
privileges of that class as provided by the articles.  

4. For effecting such changes, it is necessary that these are approved at a separate meeting of the 
holders of those shares and supported by a special resolution.  
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5. U/s 48 of the Companies Act, 2013 (variation of shareholders’ rights) class meeting of the holders 
of different classes of shares shall be held if the rights attaching to these shares are to be varied.  

6. Similarly, U/s 232 (Merger and Amalgamation of companies), where a scheme of arrangement is 
proposed, meeting of several classes of shareholders and creditors are required to be held 

 

Q.No.15. Discuss the procedure for conducting meeting of debenture holders? 

 
Purpose of Issue of debentures: 

a) A company having power to borrow money may do so, subject to its memorandum and articles, in 
any way in which an individual can borrow.  

b) Where it wishes to operate with borrowed money forming part of its permanent capital structure, 
the borrowing, however, is usually effected by means of the issue of debentures or debenture 
stock. 

 

Significance of Debenture-holders Meeting:  

a) The term of issue of debentures frequently and trust deeds invariably contain provisions for 
meetings of the debenture-holders or debenture stockholders.  

b) Such meetings are desirable not merely for the discussion of the debenture-holders’ interests, 
and the ascertainment of their wishes at a time of crisis or when some modification or 
rearrangement is proposed by the company, but also to give effect to those wishes by means of 
resolutions binding on the whole body of debenture-holders. 

 

Matters discussed at Debenture holders meetings: 

1. One of the most common purpose for which the machinery of debenture-holders’ meetings is 
employed is to effect a modification or compromise of rights between the company and the 
debenture-holders.  

2. From time to time occasions arises which call for some renunciation or modification by the 
debenture-holders of their strict rights.  

3. It may be desirable or expedient, for example,  

a) to release particular property from the specific charge (with or without the substitution of other 
property), or  

b) to reduce the amount of the debenture interest, or  

c) to defer its payment for a time, or  

d) to allow the creation of debentures ranking in priority to the existing debentures, or paripassu 
with them ,or  

e) to release the company for a limited period from all obligations to set apart profits towards a 
sinking fund, or to effect an exchange of debentures for equity or preference shares.  

 

How resolutions are made at Debenture holders meetings: 

a) To facilitate this there is commonly inserted in trust deeds and often in simple debenture, a clause 
enabling a specified majority of the debenture-holders or debenture stockholders, by resolution, to 
bind the whole body to a compromise with the company in respect of their rights, or in respect of 
the subject-matter of the security.  

b) The convenience of such a clause is obvious in respect of the subjected-matter of the security. 

c) The convenience of such a clause is obvious; or it enables the company to deal with the 
debenture, holders as a class, and prevents a few perverse or adversely interested debenture 
holders from obstructing a necessary or desirable arrangement.  

d) The Power must be exercised bona fide for the benefit of the whole class [British America Nickel 
Crpn. Vs. O’Brien] 
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Sections 101 to 104 and Sections 106 to 107 with such adaptations and modifications, if any, as may 
be prescribed, shall apply with respect to meetings of debenture-holders or any class of debenture-
holders of a company, in like manner as they apply to general meetings of the company. 
 

Q.No.16. Write a short note on “Report on Annual General Meeting”. Also discuss the rules 
relating the Report on Annual General Meeting. 

 
Section 121 of the Companies Act, 2013 provides the preparation of report on each annual general 
meeting which is to be filed with the registrar. According to the section 
 
1. Report to be prepared by the listed public company: Every listed public company shall 

prepare in the prescribed manner a report on each annual general meeting including the 
confirmation to the effect that the meeting was convened, held and conducted as per the 
provisions of this Act and the rules made thereunder. 

 
2. Filing of the report with the registrar: The company shall file with the Registrar a copy of the 

report within 30 days of the conclusion of the annual general meeting with such fees as may be 
prescribed, or with such additional fees as may be prescribed, within the time as specified, U/s 403. 

 
3. Default in filing of the report: If the company fails to file the before the expiry of the period 

specified U/s 403 with additional fee, the company shall be punishable with  

a) fine which shall not be less than 1 lakh rupees but which may extend to 5 lakh rupees and 

b) every officer of the company who is in default shall be punishable with fine which shall not be 
less than 25,000 rupees but which may extend to 1 lakh rupees. 

 

The rules provided on the Report on Annual General Meeting given under the Companies 
(Management and administration) rules, 2014 says that- 
 
1. The report according to the provisions of section 121(1), shall be prepared in the following 

manner, namely:- 

a) the report under this section shall be prepared in addition to the minutes of the general 
meeting; 

b) the report shall be signed and dated by the Chairman of the meeting or in case of his inability 
to sign, by any two directors of the company, one of whom shall be the Managing director, if 
there is one and company secretary of the company; 

c) the report shall contain the details in respect of the following, namely:- 

i) the day, date, hour and venue of the annual general meeting; 

ii) confirmation with respect to appointment of Chairman of the meeting; 

iii) number of members attending the meeting; 

iv) confirmation of quorum; 

v) confirmation with respect to compliance of the Act and the Rules, secretarial standards 
made there under with respect to calling, convening and conducting the meeting; 

vi) business transacted at the meeting and result thereof; 

vii) particulars with respect to any adjournment, postponement of meeting, change in venue; 
and 

viii) any other points relevant for inclusion in the report. 

d) the Report shall contain fair and correct summary of the proceedings of the meeting. 
 
2. The copy of the report as prepared above, shall be filed with the Registrar in prescribed Form 

within 30 days of the conclusion of the annual general meeting along with the fee. 



 

 

IPCC _33e_C.Law_General Meetings-I____________________________________235 

No.1 for CA/CWA & MEC/CEC                                                      MASTER MINDS 

 
 

Q.No.1. 30th June & 31st December have been declared as Public holidays under the negotiable 
Instrument Act, 1881. Hence, AGM of any Company shall not be held on these dates. 

 
Provision of Law - Date, time and place of AGM [Sec 96(2) of Companies Act, 2013]:  

a) Every annual general meeting shall be called during business hours, that is, between 9 a.m. and 
6 p.m. on any day that is not a National Holiday and  

b) shall be held either at the registered office of the company or at some other place within the city, 
town or village in which the registered office of the company is situated. 

 
Meaning of National Holiday: Here, “National Holiday” means and includes a day declared as 
National Holiday by the Central Government. 
 
Ans: False. 30th June & 31st December have been declared as public holiday under the negotiable 
Instrument Act, 1881 only for the limited purpose of closing of accounts of banks\treasuries etc, and, 
thus, these two dates shall not be treated as public holiday for the purpose of holding annual general 
meeting of the Company. 

 

Q.No.2. M/s Low Esteem InfoTech Ltd. was incorporated on 1.4.2008. No General Meeting of the 
company has been held so far. Explain the provisions of the Companies Act, 2013 regarding the time 
limit for holding the first annual general meeting of the Company and the power of the Registrar to grant 
extension of time for the First Annual General Meeting.                                                   (N 04 - 5M) 

 
First Annual General Meeting [Sec 96 of Companies Act, 2013]:In case of the first annual general 
meeting, it shall be held within a period of 9 months from the date of closing of the first financial year 
of the company 
 

Provided further that if a company holds its first annual general meeting as aforesaid, it shall not be 
necessary for the company to hold any annual general meeting in the year of its incorporation 
 

Even though the Registrar of Companies is empowered to grant extension of time for a period not 
exceeding 3 months for holding the annual general meetings, such power does not apply in the case 
of the first annual general meeting.  
 

Thus, the company and its directors will be liable U/Sec 168 of the Companies Act, 1956 for the 
default if the annual general meeting was held after 31st December, 2004. 
 
Extension for conducting AGM:  

a) The Registrar may, for any special reason, extend the time within which any AGM, shall be held, 
by a period not exceeding 3 months.  

b) However, the Registrar cannot provide extension in case of the First AGM. 
 

Q.No.3. Answer the following: 
a) Can an annual general meeting be held on a national holiday? 
b) An annual general meeting is called on a fixed day. After the sending of the notice of the meeting, 

the Government notifies that date as a public holiday. Can the meeting proceed as scheduled? 
 

1. An annual general meeting cannot be held on a national holiday. Under section 96 (2) of the 
Companies Act, 2013 every annual general meeting shall be called during business hours, that is, 
between 9 a.m. and 6 p.m. on any day that is not a National Holiday. A national holiday has been 
defined in the explanation to section 96 as a day declared as National Holiday by the Central 
Government. 

PRACTICAL QUESTIONS 
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 A day may be declared to be a national holiday after the notices calling the meeting for the day 

have already been issued. To avoid the difficulties that may be caused from such a situation, no 
day declared by the Central Government to be a national holiday shall be deemed to be such a 
holiday in relation to any meeting, unless the declaration was notified before the issue of the 
notice convening such meeting. 

 

2. Yes, the meeting can proceed, as scheduled. According to Sec.96 of the Companies Act, 2013 an 
annual general meeting must be held on a day which is not a public holiday. But if the date of 
AGM becomes a public holiday after issue of notice - Meeting can be held on such public holiday. 

 

Q.No.4. Once Annual General Meeting was called by a Company in December 1994. This meeting 
was adjourned to March 1995 and then held. Subsequent meeting was held in February 1996. Is the 
Company liable for any irregularity? 

 
Facts of the case:The adjourned meeting of AGM, which was called in Dec 1994, was held on 
March 1995 and the subsequent meeting was held in Feb 1996. 
 

Provisions of Law: Sec. 96 – Annual General Meeting. 
 

Analysis: 

Time limit for second and subsequent AGM: 

a) Each year hold one Annual General Meeting  

b) AGM shall be held within a period of 6 months, from the date of closing of the financial year. 

c) Interval between two AGM: Not more than 15 months shall elapse between the date of one 
annual general meeting of a company and that of the next. Thus, there can be a maximum 
interval of 15 months between two AGMs. 

 

Extension for conducting AGM: The Registrar may, for any special reason, extend the time within 
which any AGM, shall be held, by a period not exceeding 3 months.  
 

In the above case, the meeting held in March 1995 is actually the meeting of December 1994. Since 
the next meeting is held only in Feb 1996, the meeting of December 1995 had been missed.  
 

Conclusion: The Company is liable for the irregularity. 
 

Q.No.5. XYZ Ltd. wants to hold its annual general meeting on Sunday, the 30th June to facilitate the 
share holders to attend it. Advise the legal position. 

 
Facts of the case:XYZ Ltd. wants to hold its annual general meeting on Sunday, 30th June 
 
Provisions of Law: Sec. 96 of Companies Act, 2013 – Annual General Meeting 
 
Analysis:As per Sec 96(2) of Companies Act, 2013]: 

a) Every annual general meeting shall be called during business hours, that is, between 9 a.m. and 
6 p.m. on any day that is not a National Holiday and  

b) shall be held either at the registered office of the company or at some other place within the city, 
town or village in which the registered office of the company is situated. 

 
However, the Central Government may exempt any company from the fulfillment of above 
requirement related to date, time and place, subject to such conditions as it may impose. 
 
Meaning of National holiday: Here, “National Holiday” means and includes a day declared as National 
Holiday by the Central Government. 
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30th June and 31st December have been declared as public holiday under the negotiable instrument 
Act 1881 only for a limited purpose of closing of accounts of banks/ treasuries etc. and these two 
dates shall not be treated as public holiday for the purpose of holding annual general meeting of the 
company.   
 
By applying the above provisions 30th June cannot be taken as a public holiday. However, since it is 
Sunday 30th June shall be considered as a public holiday. 

 
Conclusion:XYZ Ltd. cannot hold the AGM on 30th June as Sunday is a public holiday. 
 

Q.No.6. If a Company fails to hold the AGM it may be ordered to hold the annual general meeting by 
the central government on an application made by any person interested in the Company. 

 
False, In accordance with the provisions of section 167 of the Act if a Company fails to hold the 
annual general meeting it may be ordered to hold the annual general meeting by the Central 
government on an application made by any member of the Company. 
 

Q.No.7. MR Co. Limited could not hold its first AGM with in 9 months from the close of the Financial 
Year. The Board of Directors of the Company by a resolution decide not to call first AGM at all on the 
ground that most of the directors were outside India on a business trip and since the Company was 
under gestation period it would cost the Company heavily. Referring to the provisions of the Act, 
examine whether: 

a) The Board of Directors decision is legally justified 

b) What course of Action is open to the Company if one of the members writes to the Company for 
holding the meeting though the statutory time limit is over 

 
Facts of the Case:A company failed to hold the AGM with in 18 months and Board of Directors 
passed a resolution not to hold AGM on the grounds that most of the directors are in out stations and 
it costs much to company. 
 
Provisions of Law: 

Sec 96 of Companies Act, 2013 - Annual General Meeting 

Section 167 of Companies Act, 1956 - Power of CG to call AGM 
 
Analysis: U/s 96 In case of the first annual general meeting, it shall be held within a period of 9 months 
from the date of closing of the first financial year of the company. 
 

Provided further that if a company holds its first annual general meeting as aforesaid, it shall not be 
necessary for the company to hold any annual general meeting in the year of its incorporation. 
 
Extension for conducting AGM:  

a) The Registrar may, for any special reason, extend the time within which any AGM, shall be held, 
by a period not exceeding 3 months.  

b) However, the Registrar cannot provide extension in case of the First AGM. 
 
Central Government may call the EGM [Sec 167 of Companies Act, 1956]:  

a) The CG may, not withstanding any thing in this Act, or in the Articles of the company, on the 
application of any member of the company, call or direct the calling of a general meeting of the 
company and gives such ancillary or consequential directions as the CG thinks expedient in 
relation to the calling, holding and conducting of the meeting.  

b) The directions, which the CG may give, include a direction that one member of the company 
present in person or by proxy shall be deemed to constitute a meeting.  
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c) A general meeting so held is deemed, subject to any directions of CG to be an annual general 

meeting of the company. 
 
By applying the above provisions in the given case law: 

a) The board of directors had passed a resolution not to call first AGM due to several reasons. But 
holding of first AGM is a statutory requirement and no company can be exempted from this. 

b) The course of action open is that any member should apply to the Central Government, which in 
turn shall call or direct the calling of the company with necessary directions and a meeting held 
according shall be an AGM. 

 
Conclusion:  

a) The Board of Directors decision is not legally justified. 

b) The member should approach the Central Government and seek its assistance to fulfill his 
demand. 
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Q.No.8. The paid up share capital of ABC Limited is Rs. 5 lakhs consisting of 50,000 equity shares of 
Rs.10 each fully paid-up. Certain members of the Company holding the following shares requisitioned 
an extra-ordinary general meeting on 1.2.2000: A - 2,250 shares, B - 2,000 shares including 500 
bonus shares C - 1,000 shares including 500 rights shares. The directors have failed to call the 
meeting on the contention that the articles have not permitted the same. What is the course of Action 
open to the aforesaid members? 
 
Facts of the case:A requisition for conducting an EGM was made by members holding 5,250 equity 
shares out of 50,000 shares However company failed to call the meeting. 
 

Provisions of Law:Sec. 100 – calling of extraordinary general meeting on requisition. 
 

Analysis:As per Sec 100 of the Companies Act, 2013 the members of a company may also ask for 
an extraordinary meeting to be held. 
 

A requisition for convening an extraordinary general meeting may be made by member(s) 

a) Holding 10% of the paid up share capital of the company and having a right to vote at the date of 
deposit of requisition, on the matter to be discussed. 

b) Company has no share capital members having 10% of the voting power if all members having a 
right to vote at the date of deposit of the requisition, on the matter to be discussed. 

In the given case, the total paid up share capital of the company – 5,00,000/- 

10% of it, - 50,000 

The total capital held by requistionists – 52,500. 

The capital held by requisitionists exceeds to one tenth of total paid up capital as on the date of 
requisition. 

Bonus and right shares at par with ordinary shares are to be included in arriving at the eligible value. 

The members can call themselves an EGM called requisitionists meeting satisfying the conditions like 
time limit, number of required members, etc. 
 

Conclusion: The requisition is a valid one. 
 

Q.No.9. Examine the validity of the following: 

a) The Board of Directors of a Company refuse to convene the extraordinary general meeting of the 
members on the ground that the requisitionists have not given reasons for the resolutions 
proposed to be passed at the meeting. 

b) The Board of Directors refuse to convene the extra ordinary general meeting on the ground that 
the requisitions have not been signed by the joint holder named first in the register in respect of 
the shares held by the joint share holders. 

c) Adjournment of extraordinary general meeting called upon the requisition of members on the 
ground that the quorum was not present at the meeting. 

 

Provision of Law:  

1. As per Sec 100 (2) of the Companies Act 2013, the Board of directors must convene a general 
meeting upon requisition by the stipulated minimum number of members.  

2. Sec 100 (3) the requisition, made for convening an extra ordinary general meeting of members, 
shall set out the matters for the consideration of which the meeting is to be called and shall be 
signed by the requisitionists and sent to the registered office of the company.  

3. The requisitioning members are not required to give reasons for the resolutions proposed so long 
as the matters are to be dealt with at the meeting are disclosed and the statement in terms of 
section 102 (1), setting out all material facts relating to each item of business to be transacted is 
attached to the requisition.  
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4. This is essential as each such business transacted will be a special business and will require 

such statement to be sent along with the notice for the meeting. 
 

Analysis and Conclusion: Based on the above provisions of the Companies Act, 2013 the validity of 
the cases presented in the question would be as under: 

a) In view of the above law, the board of directors cannot refuse to convene the meeting if the 
reasons for the resolution are not given. What is required to be stated is the objects of the 
meeting, i.e., the matters for the consideration of which the meeting and resolutions to be passed. 
It is also reasonable to assume that the statement of all material facts on the proposed resolution 
should also be given by the requisitionists as the Board may not be able to prepare such 
statement as it is not proposing the resolution in the first place. The material information regarding 
the resolution basically means the justification for the resolution which need not be given. 

The Board of Directors cannot refuse to convene the meeting because the reason for the 
resolution is not given. 

b) Where 2 or more persons hold any shares or interest in a company jointly, a requisition, or notice 
calling a meeting, signed by one or some of them shall, for the purposes of this section, have the 
same force and effect as if it had been signed by all of them . On the basis of above section the 
Board of Directors has no right to refuse to convene the meeting. 

c) As per Section 103 (2) (b) of the Companies Act, 2013, if the quorum is not present within half an 
hour from the appointed time for holding a meeting of the company, the meeting, if called on the 
requisition of members, shall stand cancelled. Therefore, the meeting stands cancelled and the 
stand taken by the Board of Directors to adjourn it is proper.  

 

Q.No.10. A scheme of amalgamation of XYZ Ltd. with ABC Ltd. was approved at statutory meeting of 
company XYZ Ltd., convened under Sec.391 and the scheme was presented to the High Court for 
sanction. The exchange ratio of shares of company XYZ Ltd. for that of company ABC Ltd. was not to 
the satisfaction of XYZ Ltd.’s shareholders. Examine if the shareholders of XYZ Ltd. can requisite an 
EGM to ask their company to renegotiate with the other company. Can the High Court prevent the 
shareholders from discussing the terms of amalgamation?        [ACEDEMIC INTEREST] 

 
Facts of the Case: A scheme of amalgamation of XYZ Ltd. with ABC Ltd. was approved at statutory 
meeting, exchange ratio of shares of company XYZ Ltd. for that of company ABC Ltd. was not to the 
satisfaction of XYZ Ltd.’s shareholders. Can XYZ Ltd requisite an EGM to ask their company to 
renegotiate with the other company? 
 
Relevant Case: Pravin Kantilal Vakil Vs. Mrs. Rohini Ramesh Save 
 
Analysis: In above case it was held that Sec.392 gives vide powers to the Court to give such 
direction in regards to any modification in the compromise or arrangement as it may consider 
necessary for the proper working of the compromise or arrangement arrived at. Under the said 
section the Court could consider any such modification in the scheme,even at the instance of any 
shareholder. 

A mere discussion by the shareholder at a properly requisitioned meeting about the proposed 
modification to the scheme pending before the Court for sanction and if approved, passing a 
resolution to that effect would not by itself affect either the scheme or the Court’s powers to consider 
the modification and sanction of the scheme with or without modification.  
 
Thus, the shareholders could requisition the meeting for proposing a modification to the scheme, 
which is pending for sanction before the Court. 
 
It can be noted that the Court cannot prevent shareholders from requisitioning a meeting, discussing 
and passing a resolution, proposing a modification to an amalgamation scheme, even when the 
scheme is pending for sanction before Court. 
 
Conclusion: Therefore, the High Court cannot prevent the shareholders from discussing the terms of 
amalgamation. 
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Q.No.11. Following data pertains to X LTD. 

10,000 shares of Rs.10 each Rs.8 called up     80,000 

Less: Calls in arrears on 1000 shares @ Rs.2       2,000 

Paid up capital                                                      78,000 
 
State the minimum number of members entitled to make requisition in each of the following 
alternative cases: 

Case i. Where Articles are silent 

Case ii. Where Articles provide that no member shall be entitled to vote at any general meeting 
unless all calls or other sums presently payable by him in respect of shares  in the company have 
been paid. 

Case iii. Where articles provides that all members whose names appear in the register of members 
are entitled to vote at general meeting. 

 
Case i. Where Articles are silent on a particular point then Table F of Companies Act, 2013 will be 
applicable and according to Regulation 55if any calls or sums payable on shares are not paid then 
that member shall not be entitled to vote. Hence members having 1/10th of the paid up capital 
(excluding the amount paid up on 1000 shares on which calls are in arrears) i.e. 1/10th of 72000 (i.e. 
Rs.78,000- Rs.6000) are entitled to make a requisition. 

Case ii. Same answer as in case (i) because Articles provides similar provision as in Table F.  

Case iii. Members having 1/10th of the paid up capital i.e. 1/10th of Rs.78,000 are entitled to make a 
requisition. 
 

Q.No.12. To remove the Managing Director, 40% members of Global Ltd. submitted requisition for 
holding extra-ordinary general meeting. The company failed to call the said meeting and hence the 
requisitionists held the meeting. Since the Managing Director did not allow the holding of meeting at 
the registered office of the Company, the said meeting was held at some other place and a resolution 
for removal of the Managing Director was passed. 

Examine the validity of the said meeting and resolution passed therein in the light of the companies 
Act, 2013.                                                   (M 13 – 4M) 

 
Facts of the case:The members of a company submitted a requisition for holding EGM. The 
company failed to call the said meeting and requisitionists conducted the meeting at some other 
place. MD didn’t allow holding the meeting at Registered office of the company. 
 
Provisions of law: Sec 100 – Calling of extraordinary general meeting. 
 
 

Analysis: As per Sec 100 of Companies Act, 2013: 

a) If the Board fails to call the EGM in the time period provided then the requisitionists may call an 
EGM themselves within 3 months from the date of requisition. 

b) A meeting by the requisitionists shall be called and held in the same manner in which the meeting 
is called and held by the Board. 

c) Reimbursment of expenses in calling a meeting: Any reasonable expenses incurred by the 
requisitionists in calling a meeting, shall be reimbursed to the requisitionists by the company and 
the sums so paid shall be deducted from any fee or other remuneration payable (under section 
197) to such of the directors who were in default in calling the meeting. 

d) Further resolutions passed properly at such a meeting are binding on the company. 

In the given case the requisition is valid assuming that the requisitionists hold atleast 10% of the paid 
up share capital of the company. 
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Holding of EGM at a place other than the registered office in valid since the Board failed to call the 
EGM within the time prescribed and MD didn’t allow the holding of meeting at the registered office of 
the company (R. Chettiar v. M. Chettiar). 

Moreover the EGM was called held and conducted properly and the resolution removing MD was 
passed in accordance with the companies Act 2013. 
 

Conclusion: The meeting with the resolution removing managing director is valid. 
 

Q.No.13.STD Ltd. convened its Board of Directors meetings on 1st August, 2008 During the course of 
the meeting the date for calling annual general meeting was discussed but no decision could be taken 
on it in the meeting. However, the Secretary of the company issued the notice for calling the annual 
general meeting of the shareholders without taking any authority from the Board of Directors. State who 
is the proper authority to issue the notice for calling the annual general meeting and to whom such 
notice is to be given.                                                                            (N 08 - 5M, N 12 – 4M) 

 
Facts of the case: A company convened the Board of Directors meeting but didn’t discuss about 
AGM. So, the secretary of the company issued the notice without any authority. 
 
Provisions of law: 

Sec 101 of the Companies Act, 2013 – Notice of meeting 
 
Analysis: 

a) As per Sec 100 of Companies Act, 2013 a general meeting of a Company may be called by giving 
not less than 21 days’ notice.  

b) The Annual General Meeting of a company can be called by a proper authority. The only proper 
authority is the Board of Directors.  

c) It may be called by passing necessary resolution in the Board Meeting or by circular.  

d) It cannot be called by any individual director or some of the directors or by secretary. 

In the given case, the secretary made a call for convening Annual General Meeting without any 
authorization from the Board. If however a notice has been issued without authority such a notice 
may be ratified by the Board of Directors before the meeting is convened. 
 
Persons entitled to notice [Section 101(3) of Companies Act, 2013]: Notice of the meeting 
shall be given: 

a) to every member of the company, legal representative of any deceased member or the assignee 
of an insolvent member; 

b) to the auditor or auditors of the company, and 

c) every director of the company.  

d) Person legally entitled to represent the member 
 

In addition to the above the copy of notice is to be sent to financial institution. Foreign collaborators 
trustees for holders of debentures, if company has entered into any agreement with them which may 
provide for sending of notices of general meeting to them. 
 

Conclusion: The secretary is not authorized to call AGM of the company. The proper authority is 
Board of Directors. 
 

Q.No.14. Mr. DP, Secretary, of City Handicrafts Ltd. called an extraordinary general meeting of the 
company on the requisition of some members. Mr. DP, Secretary of the Company, issued notice of 
the meeting without the authority of the Board of Directors. Discuss on the validity of the notice issued 
by Mr. DP, Secretary of the City Handicrafts Ltd. 
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Relevant Provision: The Annual General Meeting or Extra-ordinary General Meeting can be called 
only with authority of Board of Directors i.e. by passing necessary resolution in the Board Meeting or 
by Circular resolution.  
 

Relevant Case Law: “Al Amin Seatrans Ltd. Vs. Owners and Party Interested in Vessel M V “Loyal 
Bird” - Unless the Secretary is specifically authorized either by the board of directors or by the 
articles, any meeting called by him and the business done there at it would be null and void. 
 
“Hooper Vs. Kerr. Stuart & Co.” - However, the notice of the meeting may be ratified by the Board of 
Directors of the company before the meeting is held to make it good. 
 

Analysis: An Annual General Meeting or Extra-ordinary General Meeting cannot be called by an 
individual director or some of the directors or by secretary. Now, in the instant case, Mr. DP, 
Secretary of City Handicrafts Ltd., called an extraordinary general meeting on requisition of some 
members. He issued notice of the meeting without the authority of the Board of Directors. The 
Secretary of the company does not have the power to call the meeting by himself by issuing notices. 
 
Conclusion: Thus, the notice issued by Mr. DP may be ratified by the Board of Directors of City 
Handicrafts Ltd., to make it valid. 
 

Q.No.15. Dev Limited issued a notice for holding of its Annual General Meeting on 7th November, 
2005. The notice was posted to the members on 16.10.2005. Some members of the company allege 
that the company had not complied with the provisions of the Companies Act, 2013 with regard to the 
period of notice and as such the meeting was not validly called. Referring to the provisions of the Act, 
decide: 
i) Whether the meeting has been validly called? 
ii) If there is a short fall in the number of days by which the notice falls short of the statutory     
requirement, state and explain by how many days does the notice fall short of the statutory     
requirement? 
iii) Can the short fall, if any, be condoned? 

 
Facts of the case: Dev Ltd. called its Annual general meeting on 7th November, 2005. The notice of 
AGM was posted on 16th October, 2005. Some members wishes to challenge the resolutions 
passed. 
 

Provisions of law: According to Section 101(1) of the Companies Act, 2013, a general meeting of a 
company may be called by giving not less than 21 days notice in writing. Not less than 21 days 
means 21 clear days i.e. excluding both the date on which the notice was served and the date of the 
meeting. In case the notice of the general meeting is sent by post, service of notice of the meeting 
shall be deemed to have been effected at the expiry of 48 hours after it was posted. 
An AGM called at a notice shorter than 21 clear days shall be valid if consent is given in writing or by 
electronic mode by not less than ninety-five per cent. of the members entitled to vote at such 
meeting. 
 

Analysis: In the instant case, the notice was short of two days as per the section: 
 
No of days between 16th October to 7th November 23 days 
Less: Date of service and date of meeting 2 days 
Less: 48 hours from the time of its posting 2 days 
Net length between posting and meeting dates 19 days 

 
Conclusion: 

a) Therefore, the meeting was invalid and the resolutions passed were invalid.  

b) As per analysis the notice falls short by 2 days. 

c) However in case of Annual General Meeting, where 95% members entitled to vote gives their 
consent, the meeting may be held on shorter notice. 
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Q.No.16. ABC Ltd. called its annual general meeting on 7th April, 2010. The notice of AGM was 
posted on 16th March, 2010. One member holding 20 shares wishes to challenge the resolutions 
passed at the AGM on the ground that the notice was not valid. What advise would you give to him?           
                                                                                             (N 05 – 5M) 

 
Facts of the case: ABC Ltd. called its annual general meeting on 7th April, 2010. The notice of AGM 
was posted on 16th March, 2010. One member holding 20 shares wishes to challenge the resolutions 
passed. 
 

Provisions of law: According to Section 101(1) of the Companies Act, 2013, a general meeting of a 
company may be called by giving not less than 21 days notice in writing. Not less than 21 days 
means 21 clear days i.e. excluding both the date on which the notice was served and the date of the 
meeting. In case the notice of the general meeting is sent by post, service of notice of the meeting 
shall be deemed to have been effected at the expiry of 48 hours after it was posted. 
 
An AGM called at a notice shorter than 21 clear days shall be valid if consent is given in writing or by 
electronic mode by not less than ninety-five per cent. of the members entitled to vote at such 
meeting. 
 

Relevant Case Law: “Saliesh Harilal Shah v. Matushree Textiles Ltd”  

The Bombay High Court held that the requirement of the section as length of notice is directly only 
and not mandatory. A couple of shareholders cannot be permitted to defeat the interest of the large 
body of shareholders by saying that the duration of the notice was not sufficient even if the short 
notice does not indicate any prejudice to the complaining shareholders. 
 

Analysis: In the instant case, the notice was short of two days as per the section: 
 
No of days between 16th March to 7th April 23 days 
Less: Date of service and date of meeting 2 days 
Less: 48 hours from the time of its posting 2 days 
Net length between posting and meeting dates 19 days 

 

Conclusion:  

a) Therefore, the meeting was invalid and the resolutions passed were invalid. However in case 
AGM, where at least 95% of the members entitled to vote consent to a shorter notice in writing or 
by electronic mode, have so consented the meeting may be held on shorter notice. 

b) Therefore, the member may be advised to explore whether he has suffered any prejudice by the 
short notice before proceeding to challenge the validity of the resolution. 

 

Q.No.17. A preference shareholder has lodged a complaint with the Company for not receiving notice 
of an annual general meeting. The secretary of the Company contends that he was not entitled to 
such notice. Advise the shareholder. 

 
Facts of the case: A preference shareholders has lodged a complaint with the company for not 
receiving notice for an AGM. The secretary contends that he was not entitled to such notice. 
 

Provisions of law: Sec 101 of the Companies Act, 2013 – Notice of meeting 
 

Analysis:Notice to preference shareholders: 

a) As per Section 101(3) of Companies Act, 2013 Notice of the meeting shall be given to every 
member of the company 

b) It does not always follow that all the members of a company are entitled to receive notice of 
meetings of the company. 
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c) The Articles frequently provide that preference shareholders shall not be entitled to receive notice 
of and vote at general meeting of the company, except in certain circumstances.  

d) There is a statutory obligation to send notice to preference shareholders when their dividend is in 
arrears for more than a certain period (in such case as they are entitled to attend and vote at the 
meeting) [Section 47(2) of COA, 2013]. 

 

If In the given case the dividend is in arrears for more than a certain period, he is statutorily entitled to 
receive notice.  
 

Conclusion: The contention of the secretary is wrong if the divided is in arrears for certain period. 
 

Q.No.18. Ashok Ltd issued a notice for holding its AGM on 7th November. Notice was posted to 
Members on 16th October. Some of the Members alleged that the company had not complied with the 
Act as regards period of Notice and as such meeting was not validly called. Decide: 

a) Whether the meeting has been validly called? 

b) If there is a shortfall in the number of days by which notice falls short of the statutory requirement, 
explain by how many days notice fall short of statutory requirement? 

c) Can the shortfall, if any, be condoned?                         (N 05 - 5M) 
 

Issue Principle and Analysis Conclusion 

Validity of 
Meeting 

a) 21 Clear Days Notice of an AGM must be given. 
b) For working out clear 21 days, day of Notice and 

day of Meeting shall be excluded. 
c) If Notice is sent by post, it shall be deemed to 

have been received on expiry of 48 hours from 
the time of its posting. 

d) If Notice is posted on 16th October, the number of 
clear days is 19th October to 6th November = 19 
days. 

21 clear Days Notice has 
not been served. So, the 

meeting is not validly 
convened. 

Shortfall in 
Notice 

If notice is sent by post, it must have been sent 
atleast 25 days before the date of meeting, to meet 
21 clear days requirements, i.e. 1 day of posting + 2 
days postal transit + 21 Clear Days + 1 day of 
Meeting. 

Notice falls short by 2 
days (21-19 = 2) as 

computed above 

Condoning 
the delay 

a) However, a general meeting may be called after 
giving a shorter notice if consent is given in 
writing or by electronic mode by not less than 
95% of the members entitled to vote at such 
meeting. 

Shortfall can be 
condoned by the 

Members. 

 

Q.No.19. XYZ Co. Ltd. called its AGM on 7th September 1997. The notice of AGM was posted on 
16th August 1997. One member holding 20 shares wishes to challenge the resolutions passed at the 
AGM on the ground that the notice was not valid. Advise him.                                           (N 07 - 5M) 

 
Facts of the case:The notice of AGM to be held on 7th Sept was posted on 16th Aug. One member 
wishes to challenge the resolutions passed at the AGM. 
 

Provisions of law:Sec 101 of Companies Act, 2013 – Length of Notice 
 
Analysis:As per Sec 101 of Companies Act, 2013: 
 
Length of notice [Sec 101(1) of Companies Act, 2013]: A general meeting of a company may be 
called by giving not less than clear 21 days’ notice either in writing or through electronic mode in such 
manner as may be prescribed. 
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Short Notice [Proviso to Sec 101(1) of Companies Act, 2013]: However, a general meeting may 
be called after giving a shorter notice if consent is given in writing or by electronic mode by not less 
than 95% of the members entitled to vote at such meeting. 

In the given case the notice was short by two days as per the section. 

16th Aug to 7th Sep         23 days 

Less date of service and date of meeting    2 days 

             21 days 

Less 48 hours of posting         2 days 

Total days           19days 
 
However where 95% members entitled to vote, consent the meeting may be held on shorter notice. 
 
Conclusion: The meeting is valid and the resolutions passed were valid, if at least 95% consent is 
obtained.  
 

Q.No.20. The Annual General Meeting for 2006-07 and 2007-08 were convened on 7-10-2009 
belatedly and with great difficulty. The notice of the meeting was published in a newspaper of 
Calcutta on 12-9-2009. The shareholders received the notice on 22-9-2009 which was shown to have 
been posted on 16-9-2009. The notice was dated 9-9-2009. D sought an injunction that the 
resolutions passed at the meetings are not given effect to, on the ground that the notice was received 
by him on 22-9-2009. D held only seven shares of Rs.10 in the company and was a resident of 
Kolkata where the meeting was held. State whether the shortness of the notice invalidated the 
meeting? 

 
Facts of the Case: The Annual General Meeting for 2006-2007 and 2007-08 were convened on 7-
10-2009. The shareholders received the notice on 22-9-2009 which was shown to have been posted 
on 16-9-2009 and the notice was dated 9-9-2009. D sought an injunction that the resolutions passed 
at the meetings are not to be given effect to, on the ground that the notice was received by him on 
22-9-2009.  
 
Relevant Provisions: Sec 101 of Companies Act, 2013 – Length of Notice 

As per Sec 101(1) a general meeting of a company may be called by giving not less than clear 21 
days’ notice either in writing or through electronic mode in such manner as may be prescribed. 

Section 101 (4) of the Companies Act, 2013 makes it abundantly that it is not a condition precedent to 
the holding of the annual general meeting of a company that a clear 21 days notice must be given to 
each and every member of the company. The accidental omission to give notice to any member or 
non-receipt of notice by any member shall not invalidate the proceedings at the meeting. 
 
Analysis and Conclusion: Therefore, the contention could not be accepted that a short notice 
served on member will invalidate meeting altogether but non-receipt of the notice by a member will 
not have the same effect. 
 

Q.No.21. Any document sent to the member by the Company will be deemed to have been delivered 
to him on expiry of 48 hours from the time of delivery. 

 
False., Sec.20 of Companies Act, 2013 provides that the notice of a meeting shall be deemed to have 
been served on members at the expiration of 48 hours after the letter containing the same is posted 
and in case of any other documents to be served on members it shall be deemed to have been 
delivered at the time at which the letter would be delivered to him in the ordinary course of post. 
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Q.No.22. M, a foreign shareholder, receives notice of the annual general meeting after it was held. 

 
Under Sec.20 of the Companies Act 2013 a Company is required to serve notice of meeting as 
follows: 
 

Place to be served: 

a) To the registered address of the members and  

b) in the absence of any registered address in India, to the address, if there be any, within India 
furnished by him to the company for the purpose of serving notice to him.  

 
Notice through advertisement: When a notice is advertised in a newspaper circulating in the 
neighborhood of the registered office of the company, it is regarded as having been served on day on 
which the advertisement appears, on every member having no registered address in India and who 
has not supplied to the company an address within India for giving notice to him.  

Therefore, ‘M’ attention should be drawn to the notice published in the newspaper. 
 

Q.No.23. Mr. X a shareholder of 100 equity shares of P Limited sent a letter to the Company that the 
notice of annual general meeting is to be sent to him only by registered post. Is Company under 
obligation to accept such a request from the shareholder? 
 
Facts of the case:A shareholder intimated the company to send the notice of annual general 
meeting by registered post only. 
 

Provisions of law: Sec 20 – Service of documents 
 

Analysis:According to Sec 20 of Companies Act, 2013 notice may be severed on members either 
personally or by post to the address within India supplied by him to the company. However if the 
member has intimated to the company in advance that notice should be sent to him under a 
certificate of posting or registered post and has deposited with the company a sum sufficient to meet 
the expenses of doing so service of document shall be made only like such. 
 

In the given case the company is under obligation to accept such requests subject to the condition 
that the expenses incurred by the company for giving the notice by registered post are deposited by 
the member with the company in advance. In the given case, X has not deposited any such amount 
with the company. 
 

Conclusion:Company is under no obligation to accept the request. 
 

Q.No.24. All ordinary business are required to be transacted by ordinary resolution and all special 
businesses are required to be transacted by special resolution.                                        (M 14 – 4M) 
 
False. All ordinary businesses are normally transacted through ordinary resolutions. All special 
businesses are not compulsorily required to be transacted by special resolution. The kind of 
resolution depends on the provisions of the Act & Articles of the Co. 
 

Q.No.25. A Company served a notice of General Meeting upon its members. The notice stated that a 
resolution to increase the share capital of the Company would be considered at such Meeting. A 
shareholder complains that the amount of the proposed increase was not specified in the notice. Is 
the notice valid? 
 
Facts of the case: A notice of general meeting of a company stated that a resolution to increases the 
share capital would be considered. A shareholder complains that the amount of increases was not 
specified. 
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Provisions of law:  Under section 102(2)(b) in the case of any meeting other than an AGM, all 
business transacted thereat shall be deemed to be special business. 

Further under section 102 (1), a statement setting out the following material facts concerning each 
item of special business to be transacted at a general meeting, shall be annexed to the notice calling 
such meeting, namely:— 

a) the nature of concern or interest, financial or otherwise, if any, in respect of each items, of: 

i) every director and the manager, if any; 

ii) every other key managerial personnel; and 

iii) relatives of the persons mentioned in sub-clauses (i) and (ii); 

b) any other information and facts that may enable members to understand the meaning, scope and 
implications of the items of business and to take decision thereon. 

 
Analysis: Thus from the above provision it is clear that, the objection of the shareholder is valid since 
the details on the item to be considered are lacking. The information about the amount is a material 
fact with reference to the proposed increase of share capital. 
 

Conclusion: The notice is, therefore, not a valid notice under Section 102 of the Companies Act, 2013. 
 

Q.No.26. M. H. Company Limited served a notice of general meeting upon its shareholders. The 
notice stated that the issue of sweat equity shares would be considered at such meeting. Mr. 'A', a 
shareholder of the M. H. Company Limited complains that the issue of sweat equity shares was not 
specified fully in the notice. Is the notice issued by M. H. Company Limited regarding issue of sweat 
equity shares valid according to the provisions of the Companies Act, 2013? Explain in detail. 

 
Facts of the case: M. H. Company Limited served a notice of general meeting upon its shareholders. 
The notice stated that the issue of sweat equity shares would be considered at such meeting. Mr. 'A', 
a shareholder of the M. H. Company Limited complains that the issue of sweat equity shares was not 
specified fully in the notice. 
 
Provisions of law:  Under section 102(2)(b) in the case of any meeting other than an AGM, all 
business transacted thereat shall be deemed to be special business. 

Further under section 102 (1), a statement setting out the following material facts concerning each 
item of special business to be transacted at a general meeting, shall be annexed to the notice calling 
such meeting, namely:— 

a) the nature of concern or interest, financial or otherwise, if any, in respect of each items, of: 

i) every director and the manager, if any; 

ii) every other key managerial personnel; and 

iii) relatives of the persons mentioned in sub-clauses (i) and (ii); 

b) any other information and facts that may enable members to understand the meaning, scope and 
implications of the items of business and to take decision thereon. 

 
Analysis: From the above provision and the conditions for issue of sweat shares the resolution must 
specify the number of shares, the current market price, consideration, if any, and the class or classes 
of directors or employees to whom such equity shares are to be issued. Thus, the objection of the 
member is valid since the complete details about the issue of sweat equity should be sent with the 
notice. 
 

Conclusion: The notice is, therefore, not a valid notice under Section 102 of the Companies Act, 2013. 
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Q.No.27. State whether the following statements are correct or incorrect. Give reasons: 
i)  A company should file its annual return within six month of the close of the financial year. 
ii) The shareholder of the company is general meeting can increase the rate of dividend      
     recommended by the Board of Directors. 

 
1. Incorrect, as per Section 92 (4) of the Companies Act, 2013 – within 60 days from the date of 

AGM or if no AGM held from the last date it should have been held. 

2. Incorrect as shareholders can decrease the rate but cannot increase the rate of the dividend 
[Section 102 (2)] 

 

Q.No.28. Board of Directors of ABC Ltd., called for EGM on 14th January, 2010. Mr. M who is newly 
appointed as Company Secretary is confused over the issue of sending notices to joint shareholders 
of the company. Advise Mr. M by referring to the provisions of Companies Act, 2013. 

 
In the case of joint shareholders, notices will be deemed to be properly served if the service is 
effected on the first named of the joint holders as entered in the register of members. As per Sec 20 
and Sec 101 of the Companies Act, 2013. 

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

THE END 
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15. GENERAL MEETINGS - II 
 

No. 
A
B
C
 

M-

05 

N-

05 

M-

06 

N-

06 

M-

07 

N-

07 

M-

08 

N-

08 

M-

09 

N-

09 

M-

10 

N-

10 

M-11 

TO 

N-11 

M-

12 

N-

12 

M- 

13 

N- 

13 

M-

14 

N-

14 

1.  A - - - - - 1 - 5 - - 1 - - - - - 1 - - 

2.  C - - - 5 - - - - - - - - - - - - - - - 

3.  A - - - - - - - - - - - - - - - - - - - 

4.  B - - - - - - - - - - - - - - - - - - - 

5.  B - - - - - - - - - - - - - - - - - - - 

6.  B - - - - - - - - - - - - - - - - - -  

7.  A 5 - 5 5 - 5 1 - - - - 1 - - - - - - 1 

8.  A - - - - - 1 - - 5 - 5 - - - - - 4 - - 

9.  A - - - - - - - - - - - - - - - - - - - 

10.  C - - - - - - - - - - - - - - - - - - - 

11.  B - - - - - - - - - - - - - - - - - - - 

12.  A - - - - - - - - - - - - - - - - - - - 

13.  B 5 - - - - - - - - - - - - - - - - - - 

14.  B - - - - - - - - - - - - - - - - - - - 

15.  A 5 5 - - - - - - - - - 8 - - - - - - - 

16.  C - - - - - - - - - - - - - - - - - - - 

17.  B - 5 - - - - - - - - - - - - - - - - - 

18.  C - - - - - - - - - - - - - - - - - - - 

19.  C - - - - - - - - - - - - - - - - - - - 

 

Q.No.1. What is a resolution? Briefly discuss about the classification of resolutions according 
to Companies Act, 2013. 

 
Meaning: 

a) The purpose of a meeting is to arrive at decisions and the sense of a meeting is ascertained by 
voting upon proposals put to the meeting. 

b) Resolution is a formal proposal put to the meeting, for approval. 

c) A company expresses its will by the mean of resolutions. 

Basically there are 2 kinds of resolutions, ordinary and special according to Sec 114 of Companies 
Act, 2013. However some writers classify resolutions into 3 types namely, ordinary, special and 
resolutions requiring special notice. 
 

1. Ordinary resolution [Sec. 114 (1) of Companies Act, 2013]:A resolution is said to be an ordinary 
resolution when the notice of general meeting required under the Act has been duly given, the 
votes cast in favour of the resolution including the casting vote if any, exceed the votes cast 
against the resolution.                                                                                                    (M 10 – 1M) 

 

2. Special resolution [Sec. 114 (2) of Companies Act, 2013]:A resolution shall be a special 
resolution if the following all the conditions are satisfied:                                      (N 07, N 13 – 1M) 

a) the notice required under this Act has been duly given 

b) the intention to propose the resolution as a special resolution has been duly specified in the 
notice calling the general meeting or other intimation given to the members of the resolution; 
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c) the votes cast in favor of the resolution, are required to be not less than 3 times the number of 
the votes, if any, cast against the resolution by members so entitled and voting. 

Other compliance for SR: 

a) The notice convening the meeting at which a SR is to be considered must set out the actual 
wording of the resolution, and  

b) Attach an explanatory statement as required U/s 102, in which the shareholders are informed of 
the material facts concerning the resolution and the nature of interest therein of the directors. 

c) File with RoC: Copy of the SR (together with explanatory statement) duly certified under the 
signature of an officer of the company must be filed with RoC within 30 days of its being 
passed (Sec 117 of Companies Act, 2013). 

 

3. Common Notes for Ordinary and special resolutions:  

a) The votes cast, whether on a show of hands, or electronically or on a poll, as the case may be 
shall be considered. 

b) Further members who entitled to vote in person, where proxies are allowed, the vote of proxy 
shall also be counted (However proxy is allowed to vote only through poll). 

c) Whether voting conducted through a meeting or postal ballot, the same applies. 

d) The number of members absent from the meeting and the members though attended who 
does not participate in the voting will not be counted. 

e) No mention of casting vote of the chairman in the case of S.R. 

Similar Question: A special resolution is one to pass, where the votes cast in favor must be twice 
the votes cast against it. 

Ans: No. Refer above question. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2 
 

Q.No.2. Write about “Resolution requiring special notice” [Sec 115 of the Companies Act, 2013].            
                                                                                                                                              (N 06 – 5M) 

 
Meaning:For certain purposes, the Act requires a special notice in the manner prescribed in rules 
(Companies (Management and Administration) Rules, 2014), to be received by the company from a 
shareholder of his intention to move the resolution, either as an ordinary or as a special resolution, 
such notice is called special notice. 

Who can give notice? Such number of members holding  

a) not less than 1% of total voting power or  

b) holding shares on which such aggregate sum not exceeding 5 lakh rupees as may be prescribed, 
has been paid-up (Presently it is 5 lakhs as per rules). 

Procedure: 

a) Where, by any provision contained in this Act or in the articles of a company, special notice is 
required of any resolution, the eligible members shall give notice of their intention to move such 
resolution to the company.  

b) The company shall give its members (others) notice of the resolution in such manner as may be 
prescribed. 

What resolutions require special notice? For example the matters in respect of which special 
notice is required are:  

a) For appointment a person as auditor at the annual general meeting other than the retiring auditor 
for providing expressly that the retiring auditor shall not be re-appointed [Sec 140(4)];  
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b) For removing a director before the expiry of the period of his office and appointing some one in 

the place of the director so removed [Sec 169(2)]. 
 

Q.No.3. Discuss the rules relating to serving of special notice to the Company by members. 

 
According to the Companies (Management and Administration) Rules, 2014 – Rule 23: 

1. Signing of special notice: A special notice required to be given to the company shall be signed,  

a) either individually or collectively  

b) by such number of members holding not less than 1% of total voting power or holding shares 
on which an aggregate sum of not less than 5 lakh rupees has been paid up on the date of the 
notice. 

2. Sending of notice to the company: The notice shall be sent by members to the company not 
earlier than 3 months but at least 14 days before the date of the meeting at which the resolution is 
to be moved, exclusive of the day on which the notice is given and the day of the meeting. 

3. On receipt of notice by the company: The company shall immediately after receipt of the 
notice, give its members notice of the resolution at least 7 days before the meeting, exclusive of 
the day of dispatch of notice and day of the meeting , in the same manner as it gives notice of any 
general meetings. 

4. Publication of notice: 

a) Where it is not practicable to give the notice in the same manner as it gives notice of any 
general meetings, the notice shall be published in English newspaper and a vernacular 
newspaper, both having wide circulation in the State where the registered office of the 
Company is situated and such notice shall also be posted on the website, if any, of the 
Company.  

b) The notice shall be published at least 7 days before the meeting, exclusive of the day of 
publication of the notice and day of the meeting. 

 

Q.No.4.Write about the treatment of resolutions passed at adjourned meeting.  

 
The following is the status of resolutions passed at an adjourned meeting: 

According to section 116 of the Companies Act, 2013, where a resolution is passed at an adjourned 
meeting of: 

a) a company; or 

b) the holders of any class of shares in a company; or 

c) the Board of Directors of a company,  
 
then, the resolution shall, for all purposes, be treated as having been passed on the date on which it 
was in fact passed, and shall not be deemed to have been passed on any earlier date. 
 

Q.No.5.Write about filing of ‘resolutions’ with the Registrar. 

 
Section 117 of the Companies Act, 2013, provides about filing of resolutions and agreements with the 
Registrar. The procedure of which is as follows: 

1. Filing of copy of resolution/any agreement: 

a) A copy of every resolution or any agreement, in respect of matters specified together with the 
explanatory statement, if any, annexed to the notice calling the meeting in which the 
resolution is proposed, shall be filed with the Registrar 
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i) within 30 days of the passing or making thereof in such manner and  

ii) if not filed within 30 days, the same has to be filed within a period of 270 days on payment 
of such additional fees as may be prescribed (U/s 403 of COA, 2013). 

b) Also the copy of every resolution which has the effect of altering the articles and the copy of 
every agreement referred to in Sec 117(3) of COA, 2013 shall be embodied in or annexed to 
every copy of the articles issued after passing of the resolution or making of the agreement. 

 

2. Failure to file the resolution or the agreement: If a company fails to file the resolution or the 
agreement before the expiry of the period specified U/s 403 with additional fee,  

a) the company shall be punishable with fine which shall not be less than 5 lakh rupees but 
which may extend to 25 lakh rupees and  

b) every officer of the company who is in default, including liquidator of the company, if any, shall 
be punishable with fine which shall not be less than 1 lakh rupees but which may extend to 5 
lakh rupees. 

 
3. Applicability: The provisions of this section shall apply to: 

a) special resolutions; 

b) resolutions which have been agreed to by all the members (Unanimous) of a company, but 
which, if not so agreed to, would not have been effective for their purpose unless they had 
been passed as special resolutions; 

c) any resolution of the Board of Directors of a company or agreement executed by a company, 
relating to the appointment, re-appointment or renewal of the appointment, or variation of the 
terms of appointment, of a managing director; 

d) resolutions or agreements which have been agreed to by any class of members but which, if 
not so agreed to, would not have been effective for their purpose unless they had been 
passed by a specified majority or otherwise in some  particular manner; and all resolutions or 
agreements which effectively bind such class of members though not agreed to by all those 
members; 

e) resolutions passed by a company according consent to the exercise by its Board of Directors 
of any of the powers under Sec 180(1) (a) & (c) of Companies Act, 2013 (Restrictions on 
powers of board).  

f) resolutions requiring a company to be wound up voluntarily passed in pursuance of section 
304; 

g) resolutions passed in pursuance of Section 179(3) (Powers of Board); and 

h) any other resolution or agreement as may be prescribed and placed in the public domain. 
 

Q.No.6.Write a note on “Circulation of Members Resolution”- Section 111 of the Companies 
Act, 2013 

 
Circulation of members’ resolution and statements: The members can make use of the 
administrative machinery of a company for  

a) introducing resolutions for consideration at next annual general meeting or  

b) for circulation of statements in regard to any resolution to be proposed at an extraordinary general 
meeting or business to be dealt with at any general meeting.  

 

Procedure to be followed: 
 

1. Notice to members: A company shall, on requisition in writing of such number of members, as 
required in Section 100(Calling of EGM i.e 1/10th of paid up capital/voting power): 
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a) give notice to members of any resolution which may properly be moved and is intended to be 

moved at a meeting; and 

b) circulate to members any statement with respect to the matters referred to in proposed 
resolution or business to be dealt with at that meeting. 

c) Conditions for making request: A copy of the requisition signed by the requisitionists  is to 
be deposited at the registered office of the company:  

i) in the case of a requisition requiring notice of a resolution, not less than 6 weeks before 
the date of the meeting;  

ii) in the case of any other requisition, not less than 2 weeks before the date of the meeting 

d) Shall deposit a sum reasonably sufficient to meet the company’s expenses in giving effect 
thereto. 

 
2. Validity of requisition if meeting called within 6 weeks:  

The requisition shall be valid only if it is deposited at least 6 weeks before the AGM. However, if 
after the requisition deposited with the company, an AGM is called on a date within 6 weeks of the 
date of deposit of the requisition, the requisition shall be deemed to have been properly 
deposited. 

 
3. Exception from circulation of any statement: The company shall not be bound to circulate any 

statement,  

a) if on the application either on behalf of the company or of any other person who claims to be 
aggrieved,  

b) then the Central Government, by order, declares that the rights conferred are being abused to 
secure needless publicity for defamatory matter. 

 

4. Order to bear the cost: An order made may also direct that the cost incurred by the company 
shall be paid to the company by the requisitionists, notwithstanding that they are not parties to the 
application. 

 

5. Default in contravention of the provision: If any default is made in complying with the 
provisions of this section, the company and every officer of the company who is in default shall be 
liable to a penalty of 25,000 rupees. 

 

Q.No.7.What are the statutory provisions as regards quorum for calling general meeting?  

 

QUORUM – SECTION 103 OF THE COMPANIES ACT, 2013 
 
1. Meaning: Quorum means the minimum number of members who must be present in order to 

constitute a meeting and transact business thereat. Thus, quorum represents the number of 
members on whose presence the meeting of a company can commence its deliberations. 

 

2. Quorum in case of Public/Pvt: Where the articles of the company do not provide for a larger 
number, there the quorum shall depend on number of members as on date of a meeting. 

a) In the case of a public company-  

Quorum for the meeting Number of members as on date of a meeting 
  5 members personally present not more than 1,000 
15 members personally present more than one thousand but up to five thousand 
30 members personally present exceeds five thousand 

b) In the case of a private company - 2 members personally present. 
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3. Consequences of no quorum [Sec 103(2)]: If the quorum is not present within half-an-hour from 
the time appointed for holding a meeting of the company: 

a) the meeting shall stand adjourned to the same day in the next week at the same time and 
place, or 

b) to such other date and such other time and place as the Board may determine; or 

c) the meeting, if called by requisitionists (under section 100), shall stand cancelled. 
 

4. Validity of meeting without quorum: 

a) If no quorum is present, then there is no meeting and the proceedings are invalid [Re Romford 
Canal Co.].  

b) However, acts done creating rights in favour of third parties at a meeting without a quorum 
being present would not affect the rights of such third parties, provided they had no notice of 
the irregularity. 

E.g.: Debentures issued at a meeting of directors where there was an insufficient quorum [Re. 
Romford Canal]. 

 

5. Notice of an adjourned meeting [Proviso to Sec 103(2) of Companies Act, 2013]: 

a) How many days? The company shall give at least 3 days notice to the members either 
individually or by publishing an advertisement in the newspapers (Both in English and local 
language).                                (N 14 – 1M) 

b) When to give? Meeting stands adjourned 

i) to the same day in the next week at the same time and place   OR 

ii) to such other date and such other time and place as the Board may determine,  
 

6. No quorum in an adjourned meeting [Sec 103(3)]: 

a) If at the adjourned meeting also, a quorum is not present within half-an-hour from the time 
appointed for holding meeting, the members present shall be the quorum. 

b) A single member present shall not constitute quorum at an adjourned meeting. 
 
7. Who are counted and who are not? 

a) Proxy: The words, personally present exclude proxies.  

b) Representative: The representative of a body corporate appointed as per Sec 113 of 
Companies Act, 2013 or the representative of the President or a Governor of a State as per 
Sec 112 is a member ‘personally present' for purpose of counting a quorum [Re. Kelantan 
Coconut Estate Ltd]. 

c) Person present in multiple capacities: 

i) In case two or more corporate bodies who are members of a company are represented by 
single individual, each of the bodies corporate will be treated as personally present by the 
individual representing it. 

ii) It has been held in a Scottish case that one individual may count as more than one 
member if he attends the meeting in more than one capacity,  

E.g.: as a member holding shares in his own right and as a member entitled to vote in 
person in respect of a trust holding (Neil McLeod & Sons Ltd., Petitioners) 

d) Joint holders: 

i) In the case of joint holders it would seem prima facie that any one of them may be counted 
in a quorum. 

ii) In an Australian case, It has been held that two joint holders are each members and are to 
be counted towards a quorum as two members personally present [Re. Trans-Continental 
Hotel Ltd]. 
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  Notes on treatment of joint holders:  

1. It should be noted that Act specifically provides that for certain purposes where two or 
more persons hold any shares jointly, they shall be counted only as one member,  

2. E.g.: under Section 2(68)(ii) for the purposes of counting the number of members in a 
private company, and under Section 2(44) for the purposes of right to apply for relief in 
cases of oppression or mismanagement.  

3. If the articles do not provide anything to the contrary, it appears that two or more joint 
holders when personally present can be counted as so many members for the purpose of 
forming a quorum. 

 

8. When quorum is immaterial: 

a) If all the members are present, it is immaterial that the quorum required is more than the total 
number of members [Re. Express Engineering Works Ltd: Re Oxted Motor Co. Ltd].  

b) If, for example, the articles of a private company provide that 4 members personally present 
shall be a quorum, and the number of members is reduced to 3 then the question of quorum 
will not arise when all the 3 members attend a meeting. 

 
Similar Question: State what is meant by ‘Quorum’ and when does quorum be considered 
immaterial under the provisions of the Act.                     (M 05 - 5M) 
 

Ans:Refer Point Nos.:1, 2, 7 and 8 above. 
 

Similar Question: State the legal position with reference to the provisions in the Companies Act, 
2013, In case of an adjourned extraordinary general meeting of a Public Ltd. Company adjourned for 
want of quorum, only 3 members are personally present. 
 
Ans: Refer Point Nos.:1, 3 and 6 above. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21 

 

Q.No.8.What is the meaning of ‘Proxy’? Discuss the law related to proxy in brief. 
                                                                                             (N 07 – 1M, M 10 – 5M, N 13 – 4M) 

 

PROXY – SECTION 105 OF THE COMPANIES ACT, 2013 
 
Meaning: A proxy is an instrument in writing executed by a shareholder authorising another person 
to attend a meeting and to vote thereat on his behalf and in his absence. The term is also applied to 
the person so appointed. 
 
1. Who is entitled to appoint a proxy?  

a) Any member of a company who is entitled to attend and vote at a meeting of the company 
shall be entitled to appoint another person as a proxy to attend and vote at the meeting on his 
behalf. 

b) The Central Government may prescribe a class or classes of companies whose members 
shall not be entitled to appoint another person as a proxy. 

 
2. In case of company having no share capital: Unless the articles of a company otherwise 

provide, appointment of proxy shall not apply in the case of a company not having a share capital. 
 

3. Restrictions on proxy:  

a) As per proviso to Sec 105 a person appointed as proxy shall act on behalf of such member or 
number of members not exceeding 50 and such number of shares as may be prescribed. 
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b) As per the Companies (Management and Administration) rules, 2014 following restrictions 
have been put with respect to appointment of proxies: 

i) A member of a company registered under section 8 shall not be entitled to appoint any 
other person as his proxy unless such other person is also a member of such company. 

ii) A person can act as proxy on behalf of members not exceeding 50 and holding in the 
aggregate not more than 10% of the total share capital of the company carrying voting 
rights: 

iii) A member holding more than 10%, of the total share capital of the Company carrying 
voting rights may appoint a single person as proxy and such person shall not act as proxy 
for any other person or shareholder. 

 

4. Status of proxy:  

a) A proxy has no right to speak at the meeting. 

b) a proxy cannot vote on a show of hands. 

c) A proxy is not counted for the purpose of quorum. 
 

5. Notice to specify [Sec 105(2)]: In every notice calling a meeting of a company which has a 
share capital, or the articles of which provide for voting by proxy at the meeting, there shall 
appear, a statement that  

a) a member is entitled to attend and vote is entitled to appoint a proxy, or, where that is allowed, 
one or more proxies,  

b) to attend and vote instead of himself, and 

c) That a proxy need not be a member. 
 
6. Default [Sec 105(3)]:If default is made in calling a meeting in the above manner, every officer of 

the company who is in default shall be punishable with fine which may extend to 5,000 rupees. 
 

7. Depositing of Proxy[Sec 105(4)]: 

a) To be deposited with the Co. 48 hours before the meeting. (A company can prescribe a 
shorter period than 48 hours in AOA. Since it is beneficial to the shareholder) 

b) Any provision contained in the articles of a company which specifies or requires a longer 
period than 48 hours before a meeting of the company for depositing with the company or any 
other person  

i) any instrument appointing a proxy or any other document necessary to show the validity or  

ii) otherwise relating to the appointment of a proxy in order that the appointment may be 
effective at such meeting 

shall have effect as if a period of 48 hours had been specified in or required by such provision 
for such deposit (i.e even though articles specify >48 hrs we treat it as just 48hrs only). 

 

8. Invitations to appoint as proxy at company’s expense [Sec 105(5)]: 

a) No invitations to appoint as proxy a person or one of a number of persons specified in the 
invitations to be issued at the company’s expense to any member entitled to have a notice of 
the meeting sent to him and to vote thereat by proxy  

b) Every officer of the company who knowingly issues the invitations as aforesaid or 
wilfullyauthorises or permits their issue shall be punishable with fine which may extend to 1 
lakh rupees. 

However, an officer shall not be punishable by reason only of the issue to a member at his 
request in writing of a form of appointment naming the proxy, or of a list of persons willing to act 
as proxies, if the form or list is available on request in writing to every member entitled to vote at 
the meeting by proxy. 

 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_ General Meetings-II __________________________________258 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 
9. The instrument appointing a proxy shall [Sec 105(6)]: 

a) be in writing; and 

b) be signed by the appointer or his attorney duly authorised in writing or, if the appointer is a body 
corporate, be under its seal or be signed by an officer or an attorney duly authorised by it. 

 

10. Form [Sec 105(7)]: An instrument appointing a proxy, if in the form as may be prescribed, shall 
not be questioned on the ground that it fails to comply with any special requirements specified for 
such instrument by the articles of a company. 

 
11. Inspection of Proxy forms [Sec 105(8)]:                                                                     (M 09 – 5M) 

a) Notice: A member entitled to vote at a meeting of the company, or on any resolution to be 
moved thereat, can inspect the proxy forms deposited with the company if he had given 
atleast 3 days notice in writing to the company of his intention to inspect. 

b) Inspection: Inspection can be done during the period beginning 24 hours before the 
commencement of the meeting and ends with conclusion of the meeting. 

c) Timings: Any time during the business hours of the company. 
12. Revocation of Proxy: 

a) If after appointment of proxy, the member himself attends the meeting, it amounts to 
automatic revocation of proxy. 

b) Once the proxy has voted, it cannot be revoked. 
 
13. Rights of proxy: 

a) A proxy has the right to attend the meeting 

b) A proxy has the right to vote on poll 

c) A proxy, if eligible u/s 109, has the right to demand a poll 
 
Rules with respect to appointment of proxies: As per the Companies (Management and 
Administration) rules, 2014 following restrictions have been put with respect to appointment of 
proxies: 

1) A member of a company registered under section 8 shall not be entitled to appoint any other 
person as his proxy unless such other person is also a member of such company. 

2) A person can act as proxy on behalf of members not exceeding 50 and holding in the aggregate 
not more than 10% of the total share capital of the company carrying voting rights: 

Provided that a member holding more than 10%, of the total share capital of the Company 
carrying voting rights may appoint a single person as proxy and such person shall not act as 
proxy for any other person or shareholder. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 22, 23, 24, 25, 26, 27, 28, 29, 30 

 

Q.No.9.Write a note on the following: 
a) Representations of corporations at meetings of companies and creditors 
b) Representation of the President and Governors in meeting of companies to which they are 

members 

 
1. Representations of corporations at meetings of companies and creditors [Section 113 of 

the Companies Act, 2013]: 

a) Appointment of a representative by a body corporate: A body corporate, whether a 
company within the meaning of this Act or not, may: 
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i) if it is a member of a company: by resolution of its Board of Directors or other governing 
body, authorise such person as it thinks fit to act as its representative at any meeting of 
the company, or at any meeting of any class of members of the company; 

ii) if it is a creditor, including a holder of debentures, of a company: by resolution of its 
directors or other governing body, authorise such person as it thinks fit to act as its 
representative at any meeting of any creditors of the company held in pursuance of this 
Act or of any rules made thereunder, or in pursuance of the provisions contained in any 
debenture or trust deed, as the case may be. 

b) Powers and rights of authorised person: A person authorised by resolution as above, shall 
be entitled to exercise the same rights and powers, including the right to vote by proxy and by 
postal ballot, on behalf of the body corporate which he represents as that body could exercise 
if it were an individual member, creditor or holder of debentures of the company. 

 
2. Representation of the President and Governors in meeting of companies to which they are 

members [Section 112 of the Companies Act, 2013]: provides that  

a) The President of India or the Governor of a State, if he is a member of a company, may 
appoint such person as he thinks fit to act as his representative at any meeting and  

b) Shall be entitled to exercise the same rights and powers including the right to vote by proxy 
and postal ballot, as the President or, as the case may be, the Governor could exercise as a 
member of the company. 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 31 
 

Q.No.10.Write about: 
a) Restriction on voting rights 
b) Different methods of voting 

 
1. Restriction on voting rights [Sec 106 of the Companies Act, 2013]:According to the section, 

the company may by its articles provide that no member shall exercise any voting right in respect 
of any shares registered in his name on which  

a) any calls or other sums presently payable by him have not been paid, or  

b) in regard to which the company has exercised any right of lien.  

A company shall not prohibit any member from exercising his voting rights on any other ground 
except the given one. 

 
2. The following are the different methods of voting at a general meeting: 

a) Voting by show of hands [Sec 107 of the Companies Act, 2013]: 

i) At any general meeting, a resolution put to the vote of the meeting shall, unless a poll is 
demanded under section 109 or the voting is carried out electronically, be decided on a 
show of hands (Sec 107(1)). 

ii) A declaration by the Chairman of the meeting of the passing of a resolution or otherwise 
by show of hands and an entry to that effect in the books containing the minutes of the 
meeting of the company shall be conclusive evidence of the fact of passing of such 
resolution or otherwise (Sec 107(2)). 

b) Voting through electronic means: Refer subsequent questions 

c) Voting through for poll: Refer subsequent questions 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 32, 33 
 

Copy Rights Reserved  

To MASTER MINDS, Guntur 



 
 

IPCC _33e_C.Law_ General Meetings-II __________________________________260 

Ph: 98851 25025/26                                               www.mastermindsindia.com  

 

Q.No.11.What is the procedure for voting through electronic means as per Provisions of the 
Companies Act, 2013 and related rules? 

 
Voting through electronic means [Sec 108 of the Companies Act, 2013]: The Central 
Government may prescribe the class or classes of companies and manner in which a member may 
exercise his right to vote by the electronic means. 
 
As per Companies (Management and Administration) Rules, 2014 the following are the rules 
relating to voting through electronic means [Rule 20]: 

1. Every listed company or a company having not less than 1,000 shareholders shall provide to its 
members facility to exercise their right to vote at general meetings by electronic means. 

2. A member may exercise his right to vote at any general meeting by electronic means and 
company may pass any resolution by electronic voting system in accordance with the provisions 
of this rule. 

3. Procedure to be followed by the Company: A company which opts to provide the facility to its 
members to exercise their votes at any general meeting by electronic voting system shall follow 
the following procedure, namely; 

a) Notice to whom? How?: The notices of the meeting shall be sent to all the members, 
auditors of the company, or directors either - 

i) by registered post or speed post ; or 

ii) through electronic means like registered e-mail id; 

iii) through courier service; 

b) Notice on website: The notice shall also be placed on the website of the company, if any and 
of the agency forthwith after it is sent to the members; 

c) Clearly specify: The notice of the meeting shall clearly mention that the business may be 
transacted through electronic voting system and the company is providing facility for voting by 
electronic means; 

d) Indicate the process: The notice shall clearly indicate the process and manner for voting by 
electronic means and the time schedule including the time period during which the votes may 
be cast and shall also provide the login ID and create a facility for generating password and 
for keeping security and casting of vote in a secure manner; 

e) Advertisement: the company shall cause an advertisement to be published, not less than 5 
days before the date of beginning of the voting period. 

f) No. of days: the e-voting shall remain open for not less than 1 day and not more than 3days: 
However in all such cases, such voting period shall be completed 3 daysprior to the date of 
the general meeting. 

g) Option: during the e-voting period, shareholders of the company, holding shares either in 
physical form or in dematerialized form, as on the record date, may cast their vote 
electronically: 

However once the vote on a resolution is cast by the shareholder, he shall not be allowed to 
change it subsequently. 

h) Blocking: at the end of the voting period, the portal where votes are cast shall forthwith be 
blocked. 

 
Scrutinizers and their role: 
 

a) Appointment of  scrutinizer: the Board of directors shall appoint one scrutinizer,  

i) Who may be chartered Accountant in practice, Cost Accountant in practice, or Company 
Secretary in practice or an advocate, but not in employment of the company and  
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ii) Who, in the opinion of the Board can scrutinize the e-voting process in a fair and 
transparent manner: 

iii) However the scrutinizer so appointed may take assistance of a person who isnot in 
employment of the company and who is well-versed with the e-voting system; 

 
b) Willingness: The scrutinizer shall be willing to be appointed and be available for the purpose 

of ascertaining the requisite majority; 
 
c) Time limit for declaring results: The scrutinizer shall, within a period of not exceeding 3 

working days from the date of conclusion of e-voting period, unblock the votes in the presence 
of at least 2 witnesses not in the employment of the company and make a scrutinizer’s report 
of the votes cast in favor or against, if any, forthwith to the Chairman; 

 
d) Maintenance of particulars: The scrutinizer shall maintain a register either manually or 

electronically to record the assent or dissent, received, mentioning the particulars of name, 
address, folio number or client ID of the shareholders, number of shares held by them, 
nominal value of such shares and whether the shares have differential voting rights. 

 
e) Safe custody: The register and all other papers relating to electronic voting shall remain in 

the safe custody of the scrutinizer until the chairman considers, approves and signs the 
minutes and thereafter, the scrutinizer shall return the register and other related papers to the 
company. 

 
Other: 

a) Results on website: The results declared along with the scrutinizer’s report shall be placed on 
the website of the company and on the website of the agency within two days of passing of 
the resolution at the relevant general meeting of members; 

b) Subject to receipt of sufficient votes, the resolution shall be deemed to be passed on the date 
of the relevant general meeting of members. 

 

Note:  

1. Voting by electronic: “Voting by electronic”  or ‘‘electronic voting system’’ means a ‘secured  
system’ based process of display of electronic ballots, recording of votes of the members and the 
number of votes polled in favour or against, such that the entire voting exercised by way of 
electronic means gets registered and counted in an electronic registry in a centralized server with 
adequate ‘cyber security’; 

 
2. Secured system: The expression ‘‘secured system’’ means computer hardware, software, and 

procedure that: 

a) are reasonably secure from unauthorized access and misuse; 

b) provide a reasonable level of reliability and correct operation; 

c) are reasonably suited to performing the intended functions; and 

d) adhere to generally accepted security procedures. 
 
3. Cyber security: The expression “Cyber security” means protecting information, equipment, 

devices, computer, computer resource, communication device and information stored therein from 
unauthorised access, use, disclosures, disruption, modification or destruction. 

 

Q.No.12.What is poll? What are the provisions relating to voting by poll? 

 
Meaning: 

a) On a poll, the member or his proxy has as many votes as the number of his shares unlike in the 
case of voting by show of hands under which each member has only one vote. 
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b) The voting by way of a poll is truly representative of the shareholding control by members in a 

company and is often resorted to in matters of controversial nature affecting their rights E.g.: 
Election of directors. 

 
Demand for poll [Sec 109 of the Companies Act, 2013]: 

1. Order of demand for poll by the chairman of meeting: Before or on the declaration of the 
result of the voting on any resolution on show of hands, a poll may be ordered to be taken by the 
Chairman of the meeting on his own motion, and shall be ordered to be taken by him on a 
demand made in that behalf,— 

a) in the case a company having a share capital: by the members present in person or by proxy, 
where allowed, and having  

i) not less than 1/10th of the total voting power or  

ii) holding shares on which an aggregate sum of not less than 5 lakh rupees or such higher 
amount as may be prescribed has been paid-up; and 

b) in the case of any other company: by any member or members present in person or by proxy, 
where allowed, and having not less than 1/10th of the total voting power. 

2. Withdrawal of the demand: The demand for a poll may be withdrawn at any time by the persons 
who made the demand. 

3. Time limit for conducting poll: 

a) A poll demanded for adjournment of the meeting or appointment of Chairman of the meeting 
shall be taken forthwith. 

b) A poll demanded on any question other than adjournment of the meeting or appointment of 
Chairman shall be taken at such time, not being later than 48 hours from the time when the 
demand was made, as the Chairman of the meeting may direct. 

4. Appointment of persons to scrutinize the poll process: Where a poll is to be taken, the 
Chairman of the meeting shall appoint such number of persons, as he deems necessary, to 
scrutinise the poll process and votes given on the poll and to report thereon to him in the manner 
as may be prescribed. 

5. Chairman to regulate the conduct of poll: Subject to the provisions of this section, the 
Chairman of the meeting shall have power to regulate the manner in which the poll shall be taken. 

6. Poll deemed the decision of the meeting: The result of the poll shall be deemed to be the 
decision of the meeting on the resolution on which the poll was taken. 

 

Conclusion: 

a) Thus, it can be concluded that at any general meeting vote is taken in the first instance by a show 
of hands (Section 107); each member has one vote.  

b) The shareholders present at the meeting indicate their views by raising their hands.  

c) As voting by a show of hands may not always reflect the opinion of members upon a ‘value’ basis, 
Section 109 provides for the demand of a poll. 

 

Other points: 

a) Before or on the declaration of the result of the voting on any resolution by a show of hands, the 
chairman may order suomoto that a poll be taken but when a demand for poll has been made, he 
must do so. 

b) On a poll taken at a meeting of a company, a member entitled to more than one vote, or his 
proxy, where allowed, or other person entitled to vote for him, as the case may be, need not, if he 
votes, use all his votes or cast in the same way all the votes he uses. 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 34 
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Q.No.13.What is postal ballot? Discuss the procedure for ascertaining the views of members 
by postal ballot.                                                                                           (MTP – 14)(M 05 – 5M) 

 
Meaning: Postal voting describes the method of voting in an election whereby ballot papers are 
distributed or returned by post to electors, in contrast to electors voting in person at a polling station 
or electronically via an electronic voting system. 
 

Meaning as per Companies Act, 2013 [Sec 2(65)]: Postal ballot means voting by post or through 
any electronic mode. 
 

Requisite majority: With regard to special resolution means votes cast in favour of the business is 3 
times more than the votes cast against, with regard to ordinary resolution, votes cast in favour is 
more than the votes cast against. 
 

According to the section, a company: 

1. Specified business: Shall, in respect of such items of business as the Central Government may, 
by notification, declare to be transacted only by means of postal ballot; and 

2. Other business: 

a) may, in respect of any item of business,  

b) other than ordinary business and any business in respect of which directors or auditors have a 
right to be heard at any meeting, transact by means of postal ballot,  

c) in such manner as may be prescribed,  

Instead of transacting such business at a general meeting. 

If a resolution is assented to by the requisite majority of the shareholders by means of postal ballot, it 
shall be deemed to have been duly passed at a general meeting convened in that behalf. 
 

Q.No.14.Discuss the rules relating to passing of resolution by postal ballot. 

 

The Companies (Management and Administration) Rules, 2014 lay the procedure to be 
followed for conducting business through postal ballot [Rule 25]: 
 

1. Notice to all shareholders: Where a company is required or decides to pass any resolution by 
way of postal ballot,  

a) it shall send a notice to all the shareholders, along with a draft resolution explaining the 
reasons there for and  

b) requesting them to send their assent or dissent in writing on a postal ballot because postal 
ballot means voting by post or through electronic means  

c) within a period of 30 days from the date of dispatch of the notice. 
 

2. Manner of sending notice: The notice shall be sent either  

a) by Registered Post or speed post, or  

b) through electronic means like registered e-mail id or  

c) through courier service  

For facilitating the communication of the assent or dissent of the shareholder to the resolution 
within the said period of 30 days. 

3. Publishing of an advertisement: An advertisement shall be published at least once in a 
vernacular newspaper in the principal vernacular language and English language in an English 
newspaper having a wide circulation in that district, about having dispatched the ballot papers and 
specifying therein, inter alia, the following matters, namely:- 
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a) a statement to the effect that the business is to be transacted by postal ballot which includes 

voting by electronic means; 

b) the date of completion of dispatch of notices; 

c) the date of commencement of voting; 

d) the date of end of voting; 

e) the statement that any postal ballot received from the member beyond the said date will not 
be valid and voting whether by post or by electronic means shall not be allowed beyond the 
said date; 

f) a statement to the effect that members, who have not received postal ballot forms may apply 
to the company and obtain a duplicate thereof; and 

g) Contact details of the person responsible to address the grievances connected with the voting 
by postal ballot including voting by electronic means. 

4. Notice also be placed on the website: The notice of the postal ballot shall also be placed on the 
website of the company forthwith after the notice is sent to the members and such notice shall 
remain on such website till the last date for receipt of the postal ballots from the members. 

5. Appointment of scrutinizer: The Board of directors shall appoint one scrutinizer, who is not in 
employment of the company and who, in the opinion of the Board can conduct the postal ballot 
voting process in a fair and transparent manner. 

6. Assent by the requisite majority to the resolution: If a resolution is assented to by the 
requisite majority of the shareholders by means of postal ballot including voting by electronic 
means, it shall be deemed to have been duly passed at a general meeting convened in that 
behalf. 

7. Postal ballot received to be kept under safe custody: Postal ballot received back from the 
shareholders shall be kept in the safe custody of the scrutinizer and after the receipt of assent or 
dissent of the shareholder in writing on a postal ballot, no person shall deface or destroy the ballot 
paper or declare the identity of the shareholder. 

8. Submission of report of the scrutinizer: The scrutinizer shall submit his report as soon as 
possible after the last date of receipt of postal ballots but not later than seven days thereof. 

9. Maintenance of register by the Scrutinizer: The scrutinizer shall maintain a register either 
manually or electronically to record their assent or dissent received, mentioning the particulars of 
the shareholder and details of postal ballots which are received in defaced or mutilated form and 
postal ballot forms which are invalid. 

10. Preservation of postal ballots: 

a) The postal ballot and all other papers relating to postal ballot including voting by electronic 
means, shall be under the safe custody of the scrutinizer till the chairman considers, approves 
and signs the minutes. 

b) Thereafter, the scrutinizer shall return the ballot papers and other related papers or register to 
the company who shall preserve such ballot papers and other related papers or register 
safely. 

11. Reply from members: The assent or dissent received after thirty days from the date of issue of 
notice shall be treated as if reply from the member has not been received. 

12. Declaration of result: The results shall be declared by placing it, along with the scrutinizer’s 
report, on the website of the company. 

13. The resolution shall be deemed to be passed on the date of at a meeting convened in that behalf. 

14. The provisions of Rule 20 regarding voting by electronic means shall apply, as far as applicable, 
with the necessary changes to this rule in respect of the voting by electronic means. 

15. Transaction of business through postal ballot: According to section 110(1)(a), the following 
items of business shall be transacted only by means of voting through a postal ballot- 
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a) alteration of the objects clause of the memorandum and in the case of the company in 
existence immediately before the commencement of the Act, alteration of the main objects of 
the memorandum; 

b) alteration of articles of association in relation to insertion or removal of provisions which, 
under Section 2(68), are required to be included in the articles of a company in order to 
constitute it a private company; 

c) change in place of registered office outside the local limits of any city, town or village as 
specified in Section 12(5); 

d) change in objects for which a company has raised money from public through prospectus and 
still has any unutilized amount out of the money so raised under Section 13(8); 

e) issue of shares with differential rights as to voting or dividend or otherwise under Section 
43(a)(ii); 

f) variation in the rights attached to a class of shares or debentures or other securities as 
specified under section 48; 

g) buy-back of shares by a company under Section 68(1); 

h) election of a director under section 151 of the Act; 

i) sale of the whole or substantially the whole of an undertaking of a company as specified 
under Section 180(1)(a); 

j) giving loans or extending guarantee or providing security in excess of the limit specified under 
Section 186(3). 

 
Exception: Provided that One Person Company and other companies having members upto200 are 
not required to transact any business through postal ballot. 
 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 35 
 

Q.No.15.What is minutes? Discuss the provisions of the Companies Act, 2013 relating to 
minutes of a meeting.                                                                                                         (N 05 – 5M) 

 

Meaning and significance:  

a) The minutes represent a written record of business transacted at a meeting.  

b) The minutes of each meeting contain a fair and correct summary of the proceedings. 

c) It is obligatory for every company to cause minutes of all proceedings of the general meetings, 
meeting of Board of Directors and other meeting and resolutions passed by postal ballot to be 
entered in the Minute Book.  

d) The appointment of officers made at the meeting will have to be included in the minutes. 
 
Section 118 of the Companies Act, 2013 deal with the minutes of proceedings of general meeting, 
meeting of Board of Directors and other meeting and resolutions passed by postal ballot, which is as 
follows: 
 

1. Preparation of the minutes of the proceedings of meetings: 

Every company shall cause minutes of the proceedings of every  

a) general meeting of any class of shareholders or creditors, and  

b) every resolution passed by postal ballot and  

c) every meeting of its Board of Directors or of every committee of the Board,  

to be prepared and signed in such manner as may be prescribed and kept within 30 days of the 
conclusion of every such meeting concerned, or passing of resolution by postal ballot in books 
kept for that purpose with their pages consecutively numbered. 
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2. Contain fair and correct summary: The minutes of each meeting shall contain a fair and correct 

summary of the proceedings thereat. 
 
3. Appointments to be included in the minutes: All appointments made at any of the meetings 

aforesaid shall be included in the minutes of the meeting. 
 
4. Other details: In the case of a meeting of the Board of Directors or of a committee of the Board, 

the minutes shall also contain: 

a) the names of the directors present at the meeting; and 

b) in the case of each resolution passed at the meeting, the names of the directors, if any, 
dissenting from, or not concurring with the resolution. 

 
5. Exemptions to matters from inclusion in the minutes: There shall not be included in the 

minutes, any matter which, in the opinion of the Chairman of the meeting: 

a) is or could reasonably be regarded as defamatory of any person; or 

b) is irrelevant or immaterial to the proceedings; or 

c) is detrimental to the interests of the company. 
 
6. Absolute discretion of chairman: The Chairman shall exercise absolute discretion in regard to 

the inclusion or non-inclusion of any matter in the minutes on the grounds specified in Sec 118(5) 
above. 

 
7. Considered as evidence of the proceedings: The minutes kept in accordance with the 

provisions of this section shall be evidence of the proceedings recorded therein. 
 
8. Minutes signifies the validity of the procedure: Where the minutes have been kept in 

accordance with Sec 118(1) then, until the contrary is proved,  

a) the meeting shall be deemed to have been duly called and held, and  

b) all proceedings thereat to have duly taken place, and  

c) the resolutions passed by postal ballot to have been duly passed and  

d) In particular, all appointments of directors, key managerial personnel, auditors or company 
secretary in practice, shall be deemed to be valid. 

 
9. Matter contained in the minutes shall be circulated: No document purporting to be a report of 

the proceedings of any general meeting of a company shall be circulated or advertised at the 
expense of the company, unless it includes the matters required by this section (Sec 118) to be 
contained in the minutes of the proceedings of such meeting. 

 
10. Adherence of secretarial standards by company: Every company shall observe secretarial 

standards with respect to general and Board meetings specified by the Institute of Company 
Secretaries of India constituted under section 3 of the Company Secretaries Act, 1980, and 
approved as such by the Central Government. 

 
11. Default in compliance: If any default is made in complying with the provisions of this section in 

respect of any meeting, the company shall be liable to a penalty of 25,000 rupees and every 
officer of the company who is in default shall be liable to a penalty of 5,000 rupees. 

 
12. Tampering with the minutes: If a person is found guilty of tampering with the minutes of the 

proceedings of meeting, he shall be punishable with imprisonment for a term which may extend to 
2 years and with fine which shall not be less than 25,000 rupees but which may extend to 1 lakh 
rupees. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 36 
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Q.No.16.What ‘Rules’ relating to minutes of proceedings of general meeting, meeting of Board 
of Directors and other meetings and resolutions passed by postal ballot under the Companies 
(Management and administration) rules, 2014? 

 
Companies (Management and administration) rules, 2014 contain some rules relating to minutes of 
proceedings of general meeting, meeting of Board of Directors etc., which are as follows [Rule 25]: 
 
1. Separate book: A distinct minute book shall be maintained for each type of meeting namely:- 

a) general meetings of the members; 

b) meetings of the creditors 

c) meetings of the Board; and 

d) meetings of each of the committees of the Board. 

Whereas the resolutions passed by postal ballot shall be recorded in the minute book of 
general meetings as if it has been deemed to be passed in the general meeting. 

 
2. Time limit: The minutes of proceedings of each meeting shall be entered in the books maintained 

for that purpose along with the date of such entry within 30 days of the conclusion of the meeting. 
 

3. In case postal ballot:In case of every resolution passed by postal ballot, a brief report on the 
postal ballot conducted including the resolution proposed, the result of the voting thereon and the 
summary of the scrutinizer’s report shall be entered in the minutes book of general meetings 
along with the date of such entry within 30 days from the date of passing of resolution. 

4. Signing: Each page of every such book shall be initialed or signed and the last page of the 
record of proceedings of each meeting or each report in such books shall be dated and signed : 

a) Meeting of Board or committee: by the chairman of the said meeting or the chairman of the 
next succeeding meeting; 

b) General meeting: by the chairman of the same meeting within the aforesaid period of 30 
days or in the event of the death or inability of that chairman within that period- by a director 
duly authorized by the Board for the purpose. 

c) Postal ballot: by the chairman of the Board within the aforesaid period of 30 days or in the 
event of there being no chairman of the Board or the death or inability of that chairman within 
that period- by a director duly authorized by the Board for the purpose. 

 

5. Place to be kept: The minute books of general meetings, shall be kept at the registered office of 
the company and shall be preserved permanently and kept in the custody of the company 
secretary or any director duly authorised by the board or at such other place as may be approved 
by the Board. 

 

6. Preservation: The minutes books of the Board and committee meetings shall be preserved 
permanently and kept in the custody of the company secretary of the company or any director 
duly authorized by the Board for the purpose and shall be kept in the registered office or such 
place as Board may decide. 

 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 37, 38, 39, 40 
 

Q.No.17.What are the provisions of the Companies Act, 2013 relating to ‘inspection’ of 
minutes books of a general meeting?                                                                              (N 05 – 5M) 

 
Inspection of minute-books of general meeting: Section 119 of the Companies Act, 2013 provides 
the law relating to Inspection of minute-books, which is as follows: 
 

1. Maintenance of minutes books and its inspection: The books containing the minutes of the 
proceedings of any general meeting of a company or of a resolution passed by postal ballot, shall: 
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a) be kept at the registered office of the company; and 

b) be open, during business hours, to the inspection  

i) by any member without charge,  

ii) subject to such reasonable restrictions as the company may, by its articles or in general 
meeting, impose, so,  

iii) for not less than 2 hours in each business day. 
 

2. Issue of copy of minutes to the member: 

a) Member is entitled to a copy of any minutes referred to in Sec 119(1). 

b) on payment of such fees as may be prescribed 

c) Company shall furnish copy, within 7 working days after he has made a request in that behalf 
to the company 

 

3. Refusal of inspection or furnishing of copy of minutes: If any inspection is refused, or if any 
copy required is not furnished within the time specified therein,  

a) the company shall be liable to a penalty of 25,000 rupees and  

b) every officer of the company who is in default shall be liable to a penalty of 5,000 rupees for 
each such refusal or default, as the case may be. 

 
4. In case of default: In the case of any such refusal or default, the Tribunal may, in addition to 

penalty by order, direct an immediate inspection of the minute-books or direct that the copy 
required shall forthwith be sent to the person requiring it. 

 
IMMEDIATELY REFER PRACTICAL QUESTION NO. 41 

 

NOTES 
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Q.No.18.Discuss the provisions of the Companies Act, 2013 relating to Maintenance and 
inspection of documents in “Electronic form” and related rules.  

 
Electronic form [Sec 120 of the Companies Act, 2013]:Where any document, record, register, 
minutes, etc.: 

a) required to be kept by a company; or 

b) allowed to be inspected or copies to be given to any person by a company under this Act,  

may be kept or inspected or copies given, as the case may be, in electronic form in such form and 
manner as may be prescribed. 
 

Rules relating to maintenance and inspection of document in electronic form: According to 
Companies (Management and Administration) rules, 2014 [Rule 27]: 
 
1. Who shall maintain: Every listed company or a company having not less than 1,000 

shareholders, debenture holders and other security holders, shall maintain its records, as required 
to be maintained under the Act or rules made there under, in electronic form. 

Explanation: - For the purposes of this sub-rule, it is hereby clarified that in case of existing 
companies, data shall be converted from physical mode to electronic mode within 6 months from 
the date of notification of provisions of section 120 of the Act. 

 

2. Maintenance of records according to the Board of Directors: The records in electronic form 
shall be maintained in such manner as the Board of directors of the company may think fit, 

But by following the given below minimum requirements: 

a) the records are maintained in the same formats and in accordance with all other requirements 
as provided in the Act or the rules made there under; 

b) the information as required under the provisions of the Act or the rules made there under 
should be adequately recorded for future reference; 

c) the records must be capable of being readable, retrievable and reproducible in printed form; 

d) the records are capable of being dated and signed digitally wherever it is required under the 
provisions of the Act or the rules made there under; 

e) the records, once dated and signed digitally, shall not be capable of being edited or altered; 

f) The records shall be capable of being updated, according to the provisions of the Act or the 
rules made there under, and the date of updating shall be capable of being recorded on every 
updating. 

 

Explanation: - For the purpose of this rule, the term "records” means any register, index, agreement, 
memorandum, minutes or any other document required by the Act or the rules made there under to 
be kept by a company. 
 

Q.No.19.Discuss to what extent the provisions of Chapter VII applies to “one person 
company”. 

 

Section 122 of the Companies Act, 2013 lays that the provisions of some sections of chapter 
VII(Management and Administration), shall be applicable to one Person Company to the extent and 
the manner as provided under the section, which is as follows: 

1. The provisions of sec 98 (not yet notified) and sections 100 to 111 (both inclusive) shall not apply 
to a One Person Company. 

2. Businesses: The ordinary businesses as mentioned under Section 102(2)(a) which a company, 
other than a One Person Company, is required to transact at its annual general meeting, shall be 
transacted, in case of One Person Company, as provided in Sec 122(3) given below. 
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3. Resolutions: For the purposes of section 114, any business which is required to be transacted at 

an annual general meeting or other general meeting of a company by means of an ordinary or 
special resolution, it shall be sufficient if, in case of One Person Company,  

a) the resolution is communicated by the member to the company and  

b) Entered in the minutes book required to be maintained under section 118 and signed and 
dated by the member and such date shall be deemed to be the date of the meeting for all the 
purposes under this Act. 

4. Board meetings: Where there is only one director on the Board of  Director of a One Person 
Company, any business which is required to be transacted at the meeting of the Board of 
Directors of a company, it shall be sufficient if, in case of such One Person Company, the 
resolution by such director is entered in the minutes book required to be maintained under section 
118 and signed and dated by such director and such date shall be deemed to be the date of the 
meeting of the Board of Directors for all the purposes under this Act. 

 
About Chapter VII of Companies Act, 2013 [Academic Interest]: 

a) Chapter VII deals with the “Management and Administration” of a Company, which contains 
Sections 88 to 122.  

b) Sections 88 to 91 deals with resister of members and related matters. 

c) Sections 92 to 95 deals with Annual and other returns. 

d) Sections 96 to 121 deals with matters related general meetings 
 

Q.No.20. Outline some eight matters for which an ordinary resolution would be sufficient.                       
                                                                                                                         [ACADEMIC INTEREST] 

 
Subject to the Articles, an ordinary resolution is sufficient, for inter alia any of the following 
matters: 

a) To authorise an issue of shares at discount (Sec.79); 

b) To increase the share capital if authorised by the Articles, or otherwise, alter the share capital 
apart from its reduction (Sec.94,100) 

c) To appoint auditors [Sec.224(1)]; 

d) To appoint directors; 

e) To adopt annual accounts; 

f) To declare dividends; 

g) To wind up voluntarily when the period, if any, fixed for the duration of the company by the articles 
has expired, or the event, if any, has occurred, on the occurrence of which the articles provided 
that the company is to be dissolved [Sec.484(1)]; 

h) To register an unlimited company as a limited company (Sec.32) and  

Generally to do all things for which a special resolution is not specifically required either by the 
Act or by the company’s articles. 
 

Q.No.21. Mention any ten acts for which a special resolution is required. 
                       [ACADEMIC INTEREST] 

 
Acts for which special resolution is required: Some matters may be so important and outside the 
ordinary course of the company’s business, such as any important constitutional changes, 
safeguards shall be imposed to ensure that a larger majority than a simple majority of the members 
approve them before they are given effect to. 
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The Act requires that the following matters, inter alia, have to be resolved by the company, by 
a special resolution: 

1. To alter any provision contained in the memorandum, which could lawfully have been contained in 
the articles instead of the memorandum (Sec.16); 

2. To alter the objects or the place of registered office of a company (Sec.17); 

3. To change the name of the company (Sec.21); 

4. To alter the articles of association (Sec.31); 

5. To create a reserve liability, that is, to determine that a portion of the uncalled capital shall not be 
capable of being called up, except in the event of winding up (Sec.99); 

6. To reduce the share capital (Sec.100); 

7. To move the company’s registered office within the same State but outside the local limits of the 
city, town or village where such office is situated [Sec.146(2)]; 

8. To commence any new business which is not useful to the present business of the company, 
though covered by the objects clause of the memorandum [Sec.149(2A)]; 

9. To pay interest on shares, out of capital (Sec.208); 

10. To appoint auditors, if not less than 25% of the company’s subscribed capital is held, whether 
singly or in any combination, by the Central or any State Government, Government companies, 
financial institutions, nationalized banks, etc. (Sec.224A). 

 

 
 

Q.No.1. At a general meeting of a Company a matter was to be passed by a special resolution. Out 
of 40 members of the Company 20 voted in favour of the resolution, 5 voted against it and 5 votes are 
cancelled. The remaining 10 members abstained from voting. The chairman declared the special 
resolution as passed. Is the decision valid?                                                           (N 08 – 5M) 

 
Facts of the Case: A chairman declares as a special resolution is passed where out of 40 members, 
20 are in favour, 5 all against, 5 are invalid and 10 are abstained. 
 
Provisions of law: Sec 114 of Companies Act, 2013 – Ordinary and special resolutions. 
 
Analysis: Under Sec 114(2) of Companies Act, 2013 of the Companies Act, for a valid special 
resolution, the following conditions need to be satisfied. 

a) The intention to propose the resolution, as a special resolution must have been specified in the 
notices calling the general meeting or other intimation given to the members. 

b) The notice required under the Companies Act. Must have been duly given to the general meeting. 

c) The votes cast in favour of the resolution (whether by show of hands or on poll) by members 
present in person or by proxy are not less than 3 times the number of votes, if any cast against 
the resolution. 

Thus in terms of the requisite majority votes cast in favour have to be compared with votes cast 
against the resolution. Abstentions or invalid, if any, are not to be taken into account. 
 

In the given problem: 
The total number of members  = 40 
(-) Abstentions     = 10 
(-) Invalid votes    =   5 
       = 25 

PRACTICAL QUESTIONS 
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Voter casted in favour of resolution  = 20 
Votes casted against the resolution  =   5 
3 times of votes casted against  = 15 

Votes casted in favour 3 times of vote against the resolution. 
 

Conclusion: The decision of chairman is valid. If the other two conditions of sec 114(2) of 
Companies Act, 2013  are also satisfied. 
 

Q.No.2. The Chairman counts six votes in favour and seven against the resolution. Can the chairman 
cast his own vote, which he had not exercised earlier, in favour of the resolution and also casting vote 
which the Articles authorise and declare the resolution as passed? 

 
The Chairman after ascertaining the sense of the meeting by show of hands, that 6 votes are in 
favour and 7 are against the resolution, may before declaration of result cast his vote in favour of the 
resolution and also the casting vote and declare the resolution as passed. 
 
But the in the case the chairman wants to exercise his casting vote after the declaration of the 
resolution which is not allowed. 

 

Q.No.3. At an adjourned extraordinary general meeting of a public limited Company only three 
members are personally present. Comment. 

 
No quorum in an adjourned meeting [Sec 103(3)]: 

a) If at the adjourned meeting also, a quorum is not present within half-an-hour from the time 
appointed for holding meeting, the members present shall be the quorum. 

b) A single member present shall not constitute quorum at an adjourned meeting. 

Assuming that the given situation, i.e. adjournment of the meeting is caused because of absence of 
quorum, the above-stated position will prevail. Accordingly, three members who are personally 
present can validly conduct the meeting.  

But if adjournment has taken place for any reason other than absence of quorum, the quorum as per 
Articles or at least five members must be present. 
 

Q.No.4. The articles of association of M/s. QPR Private Limited provides that 5 members present in 
person constitute the quorum. The total number of members of the Company is also 5. A general 
meeting of the Company was held on 25/1/1999 and it was attended by 4 members as the 5th 
member had expired sometime earlier. In the said meeting a resolution was passed by a majority of 3 
to 1 removing one Mr. Doubtful as a director for indulging in anti Company Activities.  Mr. Doubtful 
challenges the validity of the resolution on the ground of lack of quorum in terms of the Articles of 
Association. Discuss with reference to the relevant provisions of Companies Act whether the 
contention of Mr. Doubtful is correct. 

 
Facts of the case: The AOA of private limited company, consisting of 5 members provides that all 
the  5 members present in person shall constitute the quorum however a meeting was conducted 
with 4 members as 5th member had expired and passes a resolution. A member challenges the 
meeting. 
 
Provision of law: Sec 103 of Companies Act, 2013– Quorum for meeting. 
 
Analysis: According to Sec 103 of Companies Act, 2013, minimum number of members required to 
be present at a meeting i.e. quorum. 
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a) In case of public company –  

5 members personally present if number of members personally present are not more than one 
thousand 

15 members personally present if number of members personally present are more than one 
thousand but up to five thousand 

 30 members personally present if number of members personally present are exceeds five 
thousand 

b) In case of Private Company – 2 members personally present. 

However AOA may provide for a larger quorum than the above provided but cannot provide a 
smaller quorum. Hence a company can provide for a large quorum. 

The general principle is that if no quorum is present the meeting and the proceedings are void. 
However there can be situations where quorum becomes immaterial. 

If all the members are present, it is immaterial that the quorum required is more than the total 
numbers of members present. 

In the given case all the members are present personally except the person who had expired. So 
there is a valid quorum and so the resolutions passed are also valid. 

 
Conclusion: Mr. Doubtful cannot successfully challenge the resolution. 
 

Q.No.5. The Articles of Association of X ltd., require the personal presence of six members to 
constitute of General Meetings. The following persons were present at the time of commencement of 
an extraordinary general meeting to consider the appointment of Managing Director. 
Mr. G. the representative of Governor of Gujarat. 
Mr. A and Mr. B shareholders of Preference shares. 
Mr. L., representing M Ltd N Ltd and X Ltd., 
Mr. P, Mr. Q, Mr. R and Mr. S who were proxies of shareholders. 
Can it be said that quorum was present? Discuss.                 (M 06 - 5M) 

 
Facts of the Case: The AOA of a company provides that 6 members present in person shall 
constitute the quorum. At the time of commencement of an EGM. Various types of persons are 
present. 
 
Provisions of law: Sec 103 of Companies Act, 2013– quorum for meeting. 

Sec  113 of Companies Act, 2013 – Representation of corporations. 

Sec  112of Companies Act, 2013 – Representation of President and Governor. 
 
Analysis: Sec 103 of Companies Act, 2013 stipulates that unless the articles of association of the 
company provide for a large number five members personally present shall constitute quorum in case 
of a public company.  
 
For the purpose of quorum, only those members are counted who are entitled to vote on resolution 
proposed to be passed in the meeting Again, only members present in person and not by proxy, are 
to be counted. Hence, proxies whether they are members or not will have to be excluded for the 
purpose of quorum. 
 
According to Sec113 of Companies Act, 2013, If a company is a member of another company, it may 
authorize a person through resolution to act as its representative at a meeting of another company then 
such a person shall be deemed to be a member present in person and counted for the purpose of 
quorum where two or more companies appoint a single person all their representative, then each of 
such company will be counted for quorum at a meeting of the latter company. 
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Sec 112 of Companies Act, 2013 provides that the president of India or Governor of state if he is a 
member of a company may appoint such person as he thinks fit, to act as his representative at any 
meeting of the company. A person so appointed shall be deemed to be a member of such a company 
and thus considered as member personally present. 

a) Mr. G. shall be treated as a member personally present as he is a representative of the Governor 
of Gujarat 

b) Mr. A. and Mr.B. are not members personally present since preference shareholders can vote 
only to relation to such matters which directly affect their rights and the appointment of MD does 
not directly affect the rights of preference shareholders. 

c) Mr.L shall be treated as three members personally present since each of the three bodies shall be 
treated as a member personally present. 

d) Mr.P, Mr. Q, Mr.R and Mr. S are not members personally present since the word ‘Personally 
present’ excludes proxies. 

The total no of members present personally = 1 + 3 = 4 

But, qorum required by AOA is 6. 
 

Conclusion: The quorum was not present. 
 

Q.No.6. A general meeting of a public company was adjourned by the chairman for want of quorum. 
Fresh notice was not served for the adjourned meeting. Do you feel that notice is required for the 
adjourned meeting? Referring to the provisions of the Companies Act, 2013 state the minimum 
number of members required to be present in the adjourned meeting. 
 

As per section 103 (2) of the Companies Act, 2013, if the quorum is not present within half an hour 
from the time appointed for holding a meeting, the meeting, shall stand adjourned to the same day in 
the next week, at the same time and place unless the directors determine otherwise. No fresh notice 
is, therefore, required to hold the adjourned meeting. 
 
Further, under section 103 (3) of the Companies Act, 2013, if at the adjourned meeting also, a 
quorum is not present within half-an-hour from the time appointed for holding meeting, the\members 
present shall be the quorum. Therefore, there is no necessity for a minimum number of members to 
be present in the adjourned meeting. 
 
However, there can be situations when quorum becomes immaterial. If all the members are present, 
it is immaterial that the quorum required is more than the total number of members [Re. Express 
Engineering Works Ltd.]. 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

 



 
 

IPCC _33e_C.Law_General Meetings-II ___________________________________275 

No.1 for CA/CWA & MEC/CEC                                                      MASTER MINDS 

Q.No.7. Whether the following persons can be counted for the purposes of quorum in a general 
meeting of a public company (a) both the joint owners of shares or present at the meeting; (b) a 
single member present at the meeting. 

 
a) A person representing three member companies will be counted as 3 in the computation of the 

quorum. There is no restriction on a member company in appointing a person as a representative 
who has already been nominated to represent another company member. Each company will be 
treated as personally present even if the representative is the same person. 

b) For the purpose of quorum, joint shareholders will be collectively regarded as one shareholder. 

c) The single member present at the meeting will be counted as one in the computation of the 
quorum. 

 

Q.No.8. The required quorum is not present within ten minutes of the scheduled time of holding of 
annual general meeting. 

 
Consequences of no quorum [Sec 103(2)]: If the quorum is not present within half-an-hour from the 
time appointed for holding a meeting of the company: 

a) the meeting shall stand adjourned to the same day in the next week at the same time and place, 
or 

b) to such other date and such other time and place as the Board may determine; or 

c) the meeting, if called by requisitionists (under section 100), shall stand cancelled. 
 

In the present case, as the quorum is not present within 10 minutes of the scheduled time of holding 
the annual general meeting, the legal position is that the people present will have to wait for another 
20 minutes to ascertain whether requisite quorum is present or not, before any decision regarding the 
conduct of the meeting can be taken.  
 

Q.No.9. If quorum is not present within 30 minutes from the appointed time in a general meeting 
called on a requisition of members of the Company the meeting stands dissolved. 

 
True. Sec 103 of Companies Act, 2013 provides that “If within half  an hour from the time appointed 
for holding a meeting of the Company, a quorum is not present, the meeting, if called, upon the 
requisition of members, shall stand dissolved”. 
 

Q.No.10. Quorum is required to be present throughout the meeting. 

 
As per Reg. 44 of Table F of Companies Act, 2013No business shall be transacted at any general 
meeting unless a quorum of members is present at the time when the meeting proceeds to business. 
 

Therefore it can be said that quorum should be present at the commencement of the meeting and 
subsequent absence thereof will not invalidate the proceedings. 
 

In case of own articles, in the absence of a provision similar to Reg.44, then it is presumed that 
quorum should be present throughout the meeting. 
 

Q.No.11. Even a single person present in the annual general meeting held on instructions of the 
central government constitutes valid quorum. 

 
True. Sec.167 provides that the central government while issuing instructions for holding the annual 
general meeting on a complaint of a member may also issue a direction that even a single member 
present in the meeting shall constitute a valid quorum. Thus, where special orders are made by the 
C.G., single member present in the meeting will constitute quorum. 
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Q.No.12. Will a person representing one Company under Sec.113 of Companies Act, 2013, in 
addition to representing himself as a member in general meeting of a Company, be counted as two 
persons for the purpose of quorum? 

 
Yes, the person representing one Company under Sec. 113 of Companies Act, 2013 and also himself 
as a member shall be counted as two persons for purposes of quorum at general meetings of a 
Company.  
 
This is because of the fact that a person representing a Company Sec. 113 of Companies Act, 2013 
is deemed to be a member of the Company. As he presents himself in two different capacities, he is 
to be counted as two persons. 
 

Q.No.13. At an adjourned meeting (Which was adjourned previously for want of quorum) of a public 
Company, the chairman after waiting for half-an-hour after the schedule time finds that only 3 persons 
are present. Can he declare the meeting closed for want of quorum? 

 
No quorum in an adjourned meeting [Sec 103(3)]: 

a) If at the adjourned meeting also, a quorum is not present within half-an-hour from the time 
appointed for holding meeting, the members present shall be the quorum. 

b) A single member present shall not constitute quorum at an adjourned meeting. 
 
This being an adjourned meeting, the members present constitute the quorum and, thus, the 
chairman cannot declare the meeting closed for want of quorum in this case. 
 

Q.No.14. State whether the following persons can be counted for the purpose of quorum in a General 
Meeting of a Public Company. 
a) A person representing three member Companies. 
b) Both the joint owners of shares are present at the meeting. 

 
1. A representative of a body corporate appointed under Sec.113 of Companies Act, 2013 is a 

member personally ‘present’ for purposes of counting of quorum. If one individual represents 
three member Companies, his presence be counted as three members being present in person 
for purpose of quorum.  
 

2. Joint holders: 

a) In the case of joint holders it would seem prima facie that any one of them may be counted in 
a quorum. 

b) In an Australian case, It has been held that two joint holders are each members and are to be 
counted towards a quorum as two members personally present [Re. Trans-Continental Hotel 
Ltd]. 

c) It should be noted that Act specifically provides that for certain purposes where two or more 
persons hold any shares jointly, they shall be counted only as one member,  

d) e.g. under Section 2(68)(ii) for the purposes of counting the number of members in a private 
company, and under Section 244 for the purposes of right to apply for relief in cases of 
oppression or mismanagement.  

e) If the articles do not provide anything to the contrary, it appears that two or more joint holders 
when personally present can be counted as so many members for the purpose of forming a 
quorum. 
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Q.No.15. The quorum for a general meeting of a Company is 9 members personally present 
according to the provisions in the articles of association of the Company. Examine with reference to 
the relevant provisions of the Companies Act, 2013 whether there is proper quorum at a general 
meeting of the Company, which was attended by the following persons. 
a) 7 members personally present out of which 2 members are also proxies for 5 members. 
b) 5 members represented by proxies who are not members of the Company. 
c) One person representing two member Companies 

 
Facts of the case: The AOA of a company provides that 9 members present in person shall 
constitute the quorum. At the time of commencement of meeting various type of persons are present. 
 
Provisions of law:  
Sec 103 of Companies Act, 2013 – Quorum for meeting 
Sec 113 of Companies Act, 2013 – Representation of corporations. 
 
Analysis: As per Sec 103 Companies Act, 2013 In the case of a public company-  

Quorum for the meeting Number of members as on date of a meeting 

5 members personally present not more than 1,000 

15 members personally present more than one thousand but up to five thousand 

30 members personally present exceeds five thousand 

a) 7 members personally present shall be considered for counting quorum 

b) 5 members represented by proxies shall not be considered for quorum as the word ‘personally 
present’ exclude proxies. 

c) One person representing two member companies shall be considered for quorum 
 

The total no of members present personally = 7+2=9 which is equal to the quorum required by AOA 
of the company. 
 
Conclusion: There is a proper quorum if the total numbers of members as on the date of a meeting 
are not more than one thousand. 
 

Q.No.16. The Articles of Association of X Ltd. require the personal presence of 7 members to 
constitute quorum of General Meetings. The following persons were present in the extra-ordinary 
general meeting to consider the appointment of Managing Director: 
i)  A, the representative of Governor of Madhya Pradesh. 
ii) B and C, shareholders of preference shares,  
iii) D, representing Y Ltd. and Z Ltd. 
iv) E, F, G and H as proxies of shareholders. 
Can it be said that the quorum was present in the meeting?  

 
Facts of the Case: The AOA of a company provides that 6 members present in person shall 
constitute the quorum. At the time of commencement of an EGM. Various types of persons are 
present. 
 
Provisions of law:  
Sec 103 of Companies Act, 2013 – quorum for meeting. 
Sec 113 of Companies Act, 2013 – Representation of corporations. 
Sec 112of Companies Act, 2013 – Representation of President and Governor. 
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Analysis: 

As per Sec 103Companies Act, 2013 where the articles of the company do not provide for a larger 
number, there the quorum shall depend on number of members as on date of a meeting. In the case 
of a public company-  
 
Quorum for the meeting Number of members as on date of a meeting 

5 members personally present not more than 1,000 

15 members personally present more than one thousand but up to five thousand 

30 members personally present exceeds five thousand 
 
Who are counted and who are not? 

1. Proxy: The words, personally present exclude proxies.  

2. Representative: The representative of a body corporate appointed as per Sec 113 of Companies 
Act, 2013 or the representative of the President or a Governor of a State as per Sec 112 is a 
member ‘personally present' for purpose of counting a quorum [Re. Kelantan Coconut Estate Ltd]. 

3. Person present in multiple capacities: 

a) In case two or more corporate bodies who are members of a company are represented by 
single individual, each of the bodies corporate will be treated as personally present by the 
individual representing it. 

b) It has been held in a Scottish case that one individual may count as more than one member if 
he attends the meeting in more than one capacity,  

E.g.: as a member holding shares in his own right and as a member entitled to vote in person 
in respect of a trust holding (Neil McLeod & Sons Ltd., Petitioners) 

4. Joint holders: 

a) In the case of joint holders it would seem prima facie that any one of them may be counted in 
a quorum. 

b) In an Australian case, It has been held that two joint holders are each members and are to be 
counted towards a quorum as two members personally present [Re. Trans-Continental Hotel 
Ltd]. 

a) Mr. A. shall be treated as a member personally present as he is a representative of the Governor 
of Madhya Pradesh 

b) Mr. B. and Mr.C. are not members personally present since preference shareholders can vote 
only to relation to such matters which directly affect their rights and the appointment of MD does 
not directly affect the rights of preference shareholders. 

c) Mr.D shall be treated as 2 members personally present since each of the 2 bodies shall be 
treated as a member personally present. 

d) Mr.E, Mr. F, Mr.G and Mr. H are not members personally present since the word ‘Personally 
present’ excludes proxies. 

The total no of members present personally = 1 + 2 = 3 

Conclusion: The quorum was not present. 
 

Q.No.17. The quorum for a General meeting of a public company is 15 members personally present 
according to the provisions of the articles of association of the company. Examine with reference to 
the provisions of the Companies Act, 2013 whether there is proper quorum at a General meeting of 
the company which was attended by the following persons 13 members personally present, 2 
members represented by proxies who are not members of the company, One person representing 
two member companies.                                                                (N 07 - 5M)           
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Facts of the case: The AOA of a company provides that 9 members present in person shall 
constitute the quorum. At the time of commencement of meeting various type of persons are present. 
 

Provisions of law: Sec 103 of Companies Act, 2013 – Quorum for meeting 
    Sec 113 of Companies Act, 2013 – Representation of corporations. 
 

Analysis: 

a) Members personally present are only considered for quorum. Hence 13 persons personally 
present shall be considered for quorum. 

b) Proxies are ignored unless they are representing companies or governor. Hence 2 members 
represented by proxies shall not be considered for quorum. 

c) Where a person is representing more than one company, each of the company shall be counted for 
the purpose of quorum. Hence 1 person representing two member companies shall be counted as 
2 members for quorum. 

Thus the total no. of persons present = 13 + 2 = 15.  
 

Conclusion: Thus the total no. of persons present = 13 + 2 = 15. Hence there is proper quorum 
as provided by the AOA of the company. 
 

Q.No.18. DJA Company Ltd. has only 50 preference shareholders. A meeting of the preference 
shareholders was called by the company for amending the terms of these shares. Mr. A, was the only 
preference shareholder who attended the meeting. He, however, held proxies from all other 
shareholders. He took the Chair, conducted the meeting and passed a resolution for amending the 
terms of the issue of these shares. Referring to the provisions of the Companies Act, 2013, examine the 
validity of the meeting and the resolution passed thereat.                                                 (N 06 - 5M) 

 
Facts of the case: A company with 50 preference Shareholders conducted a meeting for them. The 
meeting was attended by a member and proxies for all other members and the company passed a 
resolution in that meeting. 
 
Provisions of law: 
Sec 106 of Companies Act,1956 - Alteration of rights of holders of special classes of shares 
Sec 103 of Companies Act, 2013 – Quorum for meeting 
 
Relevant case laws: Sharp Vs Dawes 
    East Vs Bennet Brother ltd. 
 
Analysis: According to Sec. 106 of Companies Act, 1956. Class meetings (whether equity shares or 
preference shares) are generally held for gathering a particular class of shareholders for altering the 
rights or terms or conversion of one class into another. The Articles generally provide that rights of 
different classes of shares can be varied by resolutions at separate meetings of the holders of that 
class.  
 
In sharp Vs Dewes, it was held that a meeting means coming together of more than one person i.e. 
one member cannot constitute a meeting, where there are more than one person. 

However, where all the shares of a particular class are held by one person, such person may alone 
do what meetings of shareholders of that class do under the Article (East Vs Bennet Brother ltd).i.e. 
one person shall form the quorum. 
                       
As per Sec 103Companies Act, 2013 where the articles of the company do not provide for a larger 
number, there the quorum shall depend on number of members as on date of a meeting. In the case 
of a public company-  
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Quorum for the meeting Number of members as on date of a meeting 
5 members personally present not more than 1,000 
15 members personally present more than one thousand but up to five thousand 
30 members personally present exceeds five thousand 

In the given case, the meeting is a class meeting, since it is a meeting of preference shareholder 
only. Moreover in the given case East VsBennet Brother ltd. case will not be applicable, since all the 
shares are not held by one person. 

The quorum is not present since presence of a single member don’t constitute a meeting. 
 
Conclusion: The meeting and resolution passed there at are not valid. 
 

Q.No.19. A meeting was properly convened and was subsequently adjourned by the Chairman. No 
fresh notice is given for the adjourned meeting which is held subsequently. State whether the 
adjourned meeting is valid.                                                                                                                (Or) 

State whether the following statements are correct or incorrect: (i) Under the Companies Act, 2013, if 
the General Meeting is adjourned for want of Quorum, then in case of change in the day, time, place 
of the adjourned meeting, the company is required to give not less than 7 days of notice to the 
members individually or by press announcement.   

 
According to Sec 103 of Companies Act, 2013 if within half an hour from the time appointed for 
holding a meeting of the Company, a quorum is not present, the meeting shall stand adjourned to the 
same day in the next week, at the same time and place unless the directors determine otherwise.   
 
Notice of an adjourned meeting [Proviso to Sec 103(2) of Companies Act, 2013]:  Where the 
meeting stands adjourned to the same day in the next week at the same time and place, or to such 
other date and such other time and place as the Board may determine, there the company shall give 
at least 3 days notice to the members either individually or by publishing an advertisement in the 
newspapers. 
 
Thus, the adjourned meeting in question is invalid. 
 

Q.No.20. A body corporate can be represented in the general meeting of any other Company of 
which it is a member, only by its managing directors. 

 
False, Section 113 of Companies Act, 2013 provides that the Companies shall be represented in the 
general meeting of the other Companies through any person duly authorized by a resolution and that 
the presence of such person in the general meeting shall be considered as personal presence of the 
body corporate represented by him. 
 

Q.No.21.The Articles of X & Co. Ltd provides that in the event of the quorum being not present within 
half-an-hour from the time scheduled for the Annual General Meeting, the meeting shall stand 
dissolved and then quorum is not formed within half-an-hour from the time fixed. Give the answers of 
the following: 

a) In the above circumstance, what further steps are necessary to hold the Annual General Meeting? 

b) If it is to be convened afresh, will a fresh resolution of the Board be needed? 

c) What will be the position of retiring directors-will they cease to be the directors from the date on 
which the general meeting could not be held for want of quorum and consequently stood 
dissolved as per the articles as aforesaid or will they remain directors till the date of the fresh 
Annual General Meeting which was convened subsequent to the first one? 
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Case A: Status of General Meeting having no quorum: 

a) If within half an hour from the time appointed for holding a meeting of the company, a quorum is 
not present, then the meeting, if called upon the requisition of members, shall stand dissolved. 

b) In any other case, the meeting shall stand adjourned to the same day in the next week, at the 
same time and place, or to such other day and at such other time and place as the Board may 
determine. 

c) The law does not give any flexibility to the Articles in deciding the fate of an adjourned meeting. 
The right exists with the Board of Directors. In the present case therefore, the act of dissolution of 
the AGM for want of quorum is invalid. 

d) The Board has from the facts in the question, has not exercised their option of holding the 
meeting at a different place and time. 

 

Case B:  

a) In case of an adjourned meeting or of a change of day, time or place of meeting, the company 
shall give not less than three days notice to the members either individually or by publishing an 
advertisement in the newspapers (one in English and one in vernacular language) which is in 
circulation at the place where the registered office of the company is situated. 

b) Hence, no board resolution will be required but a notice from the company as mentioned will have 
to be sent. However, it may be noted that the decision to change the date, time and venue by the 
Board will have to be taken by a resolution of the Board, it will be in practicality be passed. 

 

Case C: 

The provision in the Article dissolving a meeting for want of quorum is not legally valid. The meeting 
will be adjourned and hence the retiring directors will continue to hold office till the adjourned meeting 
is held and the required decision taken. 
 

Q.No.22. Examine the validity of the following: 

a) J, a member of a private Company, being unable to attend a meeting of the members of the 
Company appoints more than one proxy on the same occasion. The articles of association of the 
Company are silent on this issue. 

b) D, a member of MR & Company Limited, holding shares in his own name on which final call 
money has not been paid, is denied voting right at a general meeting of the Company on the 
ground that the articles of association do not permit a member to vote if he has not paid the calls 
on the shares held by him. 

 
Case (a): 
 

Facts of the case: A member of a private company appointed more than one proxy for attending a 
meeting. The AOA of the company is silent on this issue. 
 
Provision of law: Sec 105 of Companies Act, 2013 – Proxies. 
 
Analysis: According to Sec 105(1) of Companies Act, 2013, any member of a company entitle to 
attend and vote at a meeting of its company shall be entitled to appoint another person (whether a 
member or not) as his proxy, to attend and vote instead of himself but a proxy so appointed shall not 
have any right to speak at the meeting. 
 

Two proxies by the same member on the same date will render the proxy invalid. In case more than 
one proxy have been appointed by a member in respect of the same meeting, the one which is later 
in time shall prevail and the earlier one deemed to have been revoked. 
 

Conclusion: J’s action is valid. 
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Case (b): 
 

Facts of the case: The AOA of a company provides a restriction on the voting right of those 
members who did not pay the calls on shares held by them. 
 

Provisions of law:Sec.106 of Companies Act, 2013- Restriction on voting rights. 
 

Analysis of law: The AOA may prohibit any member from exercising the voting rights if any call 
money is due on such shares on the date of voting [If such a provision is not available in AOA then a 
member cannot be prevented from exercising his voting rights]. 
 

In the given case the company has provided its restriction clearly in its AOA as required Sec.106 of 
Companies Act, 2013. 
 

Conclusion: The Company’s action is valid. 
 

Q.No.23. Discuss the validity of the following: ABC (Pvt.) Ltd. provides in the Articles of Association 
of the Company special requirements for the forms of proxy. ‘Z’, a member, submits a form of proxy 
to the Company in the form given in Sch. IX of Companies Act. The Company rejects the proxy. 

 
Facts of the case: The AOA of a company provides for special requirement for the forms of proxy 
but a member submitted a form given in Scedule IX of companies Act. 
 
Provisions of law: Sec 105(7) of Companies Act, 2013 – Proxy Form. 
 
Analysis: As per Sec 105(7) of Companies Act, 2013, an instrument appointing a proxy, if in the form 
as may be prescribed, shall not be questioned on the ground that it fails to comply with any special 
requirements specified for such instrument by the articles of a company. 
 
In the given case, the company provides in AOA special requirements for the forms of proxy. 
 
Conclusion: Company’s action is not valid. 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 
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Q.No.24. The articles of association of a Company provided that the proxy to be valid shall be 
deposited at least 24 hours before the commencement of the general meeting. Comment 

 
As per Sec 105(4) of Companies Act, 2013, the articles of a Company cannot provide more than 48 
hours time for lodging the proxy. This even, if articles of Company require proxy to be deposited more 
than 48 hours before the commencement of the meeting, that shall have effect as if 48 hours time 
has been provided. However, Companies are free to provide any time less than 48 hours for the 
same purpose in their articles.  
 

Q.No.25. Examine the validity of the following proxies and suggest remedies, wherever possible. 

a) L, a member of a private Company, appoints B and C as proxies dividing his voting rights 
between them. B and C are not members of the Company. 

b) X, the director of Y Limited is authorized to represent Y Limited at the general meeting of ABC 
Limited. He in turn appoints a proxy Z. 

c) Y, a member of a Company not having share capital, appoints a proxy. Articles of the Company is 
silent as to the power to appoint proxies 

 

Situation Analysis Conclusion 

1. Appointment of 
proxies by private 
company (Sec. 105 
of Companies Act, 
2013) 
 
 

 
 

2. Voting rights (Sec. 
106(3) of Companies 
Act, 2013) 

1. Two proxies by the same member on the 
same date will render the proxy invalid. In 
case more than one proxy have been 
appointed by a member in respect of the 
same meeting, the one which is later in 
time shall prevail and the earlier one 
deemed to have been revoked. 

 

2. On a poll taken at a meeting of a 
company, a member entitled to more than 
one vote, (or his proxy, where allowed, or 
other person entitled to vote for him, as 
the case may be) need not use all his 
votes or cast in the same way all the 
votes he uses. 

L can appoint both B & C 
as his proxies dividing his 
voting rights between 
them.  
 

 

Representation of a 
company in another 
company’s meeting 
(Sec.113 of 
Companies Act, 2013) 

A representative of a body corporate is 
treated as a member present in person and 
counted for quorum (Further, the 
representative of the body corporate, can 
appoint a proxy and such proxies are not 
considered as members personally 
present). 

Appointment of Z as a 
proxy for attending the GM 
of ABC Ltd is valid. 

Company not having 
share capital (Sec. 105 
of Companies Act, 
2013) 

A member of the company, not having 
share capital, can appoint a proxy only if 
permitted by the AOA.  

Since the AOA does not 
contain any provisions 
permitting appointment of 
proxies, Y cannot appoint a 
Proxy. 

 

Q.No.26. Annual general meeting of a public Company was scheduled to be held on 15.12.1989. 
Mr.X, a shareholder, issued two proxies in respect of the shares held by him in favour of Mr. A and 
Mr. B. The proxy in favour of Mr. B was lodged on 12.12.1989 and the one in favour of Mr. A was 
lodged on 15.12.1989. The Company rejected the proxy in favourof Mr. B as the proxy in favour of 
Mr. B was dated 12.12.1989 and that in favour of Mr. A was dated 13.12.1989. Is the rejection by the 
Company in order?                                                                            (N 04 - 5M) 
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Facts of the case: AGM of a public company was scheduled on 15.12.1989. A shareholder issued 
two proxies. 

1. Mr. B the proxy was lodged no. 12.12.1989. 

2. Mr. A the proxy dated as 13.12.1989 was lodged with company on 15.12.1989. 

The company rejected proxy in favour of Mr. B 
 
Provisions of law: Sec 105 of Companies Act, 2013 - Proxies. 
 
Analysis: According to sec 105 of Companies Act, 2013, in case more than one proxy have been 
appointed by a member in respect of the same meeting, the one which is later in time shall prevail 
and the earlier one deemed to have been revoked. 

However, proxy form should be deposited with the company atleast 48 hours before the meeting. 

By applying the above provisions in the given case the proxy in favour of Mr. A being later in time, 
should be upheld as valid. 

But in the given case, proxies should have been deposited on or before 13.12.1989 since the date of 
the meeting is 15.12.1989. But the proxy in favour of Mr. A. is deposited on 15.12.1989 even though 
it is dated as 13.12.1989. 

Therefore proxy in favour of Mr. A is invalid. 
 
Conclusion: Rejecting the proxy in favour of Mr. B is unsustainable. 
 

Q.No.27. ‘S’, a shareholder, after duly appointing P as his proxy for a meeting, himself attended the 
meeting and voted on a resolution. P thereafter claimed to exercise his vote. Examine his claim. 

 
As per law, a shareholder has a right to revoke the proxy’s authority by voting himself before the 
proxy has voted - but once the proxy has voted he cannot retract his authority. In the given case S 
had voted on the resolution himself and the proxy wanted to exercise his right after he had voted. 
Therefore P’s claim in the given case is invalid. This point was reiterated in Cousins v. International 
Brick Co. Ltd also. 
 

Q.No.28. Happy Homes Ltd had sent Notices to all its Members about the holding of the Fifth AGM to 
be held 15th October at 4.00 p.m. As per the Notice, the Members who are unable to attend the 
meeting in person can appoint a Proxy and the Proxy forms duly filled should be sent so as to reach, 
atleast 48 hours before the meeting. 
 

A, a Member of the company appoints P as his proxy and the proxy form dated 10th Oct was 
deposited by P with the company at its Registered office on 11th Oct. However, A changes his mind 
and on 12th Oct gives another Proxy to Q and it was deposited on the same day with the company. 
 
Similarly another Member B also gives two separate Proxies to 2 Individuals named R and S. In the 
case of R, the proxy dated 12th October was deposited with the company on the same day and the 
proxy in favour of S was deposited on 14th October. 
All the proxiesvix, P, Q, R and S were present in the Meeting. State with reasons the persons who 
would be allowed to represent as Proxies for A and B respectively.                                       (MTP -14) 

 
Facts of the case: For a meeting to be held on 15th Oct Mr. A a member appointed ‘P’ on 10th Oct 
and proxy was deposited on 11th Oct later appointed on 12th Oct another Proxy Q. Another member 
‘B’ appointed on 12th Oct and ‘S’ on 14th Oct. 
 
Provisions of law: Sec. 105 of Companies Act, 2013 – proxies. 
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Analysis: A proxy is an instrument in writing executed by a shareholder authorizing another person 
to attend a meeting and to vote thereat on his behalf and in his absence. As per the provisions of 
Sec.105 of Companies Act, 2013, every shareholder is entitled to attend and vote has a statutory 
right to appoint another person as his proxy and the proxy need not be a member of the company. 
 
Further, any provisions in the Articles of Association of the company requiring instrument of proxy to 
be lodged with the company more than 48 hours before a meeting shall have effect as if 48 hours had 
been specified there in. 

The members has a right in revoke the proxy’s authority by voting himself before the proxy has voted 
but once the proxy has voted the member cannot retract his authority. 

Where two proxy instruments by the same shareholder are lodged in respect of the some votes 
before the expiry of its time for lodging the proxies, the second in time will be counted and where one 
is lodged and the other after the expiry of the date fixed for lodging process the former will be 
counted. 
 
By applying the above provisions, (i) Mr. A had appointed Mr. P and Mr. Q (ii) Proxy in favour of Mr. 
Q was late in time and lodged before prescribed time limit.(iii) Mr. B has appointed Mr. R and Mr. S. 
(iv) Proxy of Mr. S though later in time was not lodged before the prescribed time limit.(v)  Therefore 
R, will be proxy for B. but B does not want R to attend the meeting and vote, B should be personally 
present at the meeting and vote, before R votes. 
 
Conclusion: Q will be permitted to vote on behalf of A and R will be the proxy for B. 
 

Q.No.29. The Chairman of the Meeting of a company received a Proxy 54 hours before the time fixed 
for the start of the meeting. He refused to accept the Proxy on the ground that the Articles of the 
company provided that a proxy must be filed 60 hours before the start of the meeting. Decide, under 
the provisions of the Companies Act, 2013 whether the Proxy holder can compel the Chairman to 
admit the Proxy? 

 
Facts of the case: The chairman of a company refused to accept a proxy received 54 hours before 
the fixed time on the reason that AOA provides that proxy should be filled 60 hr before the start of the 
meeting. 
 
Provisions of law: Sec 105 of Companies Act, 2013 - proxy 
 
Analysis: According to sec 105 of Companies Act, 2013 any provisions contained in the articles 
which specifies or requires a larger period than 48 hours before a meeting of the company for 
depositing with the company any instrument appointing a proxy, shall have effect as if a period of 48 
hours had been refused required by such provision for such deposit. 
 

By applying the above provisions. Since AOA provides to be find 60 hours before the meeting it 
should be deemed as prescribed time as 48 hours instead of 60 hours. The time limit of 48 hours can 
be decreased but cannot be increased. 
 
Conclusion: The holder of proxy can compel the Chairman to admit the Proxy. 
 

Q.No.30. Annual General Meeting of MGR Limited is convened on 28th December, 2008. Mr.J, who 
is a member of the company, approaches the company on 28th December, 2008 and demands 
inspection of proxies lodged with the company. Explain the legal position as stated under the 
Companies Act, 2013 in this regard. 
 
Inspection of Proxy forms [Sec 105(8)]:  

a) Notice: A member entitled to vote at a meeting of the company, or on any resolution to be moved 
thereat, can inspect the proxy forms deposited with the company if he had given atleast 3 days 
notice in writing to the company of his intention to inspect. 
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b) Inspection: Inspection can be done during the period beginning 24 hours before the 

commencement of the meeting and ends with conclusion of the meeting. 

c) Timings: Any time during the business hours of the company. 
 
In the given case, Mr.J who is a member approaches the company on 28th December and demands 
inspection of proxies lodged with the company. Based on the above provisions since prior notice had 
not been given by Mr.J to the company for inspecting the proxies, the company may refuse inspection 
of proxy forms. 
 

Q.No.31. The Governor of a State is a member of a Company and has appointed X as his 
representative for the purpose of attending meetings. His representative is unable to attend the 
forthcoming general meeting. Can anything be done in these circumstances? 

 
Sec.112 of Companies Act, 2013, provides that a person so appointed is entitled to exercise the 
same rights and powers as the Governor could exercise. Since a member is entitled to appoint a 
proxy in his place to attend the meeting of the Company, therefore, a representative of the Governor 
by virtue of Sec. 112 of Companies Act, 2013, is also entitled to appoint a proxy who can attend the 
meeting on behalf of the representative. 
 

Q.No.32. A resolution put to vote in the general meeting shall be decided by poll unless a demand is 
made for deciding the matter by show of hands. 

 
False. Section 107 of the Companies Act, 2013  provides that, at any general meeting, a resolution 
put to vote of the meeting shall, unless a poll is demanded, be decided on a show of hands. 
Therefore, the poll is to be taken only when demanded. 
 

Q.No.33. J held 100 partly paid up shares of LKM Limited. The company asked him to pay the final 
call money on the shares. Due to some unavoidable circumstances he was unable to pay the amount 
of call money to the company. At a general meeting of the shareholders, the chairman disallowed him 
to cast his vote on the ground that the articles do not permit a shareholder to vote, if he has not paid 
the calls on the shares held by him. J contested the decision of the Chairman. Referring to the 
provisions of the Companies Act, 2013 decide whether the contention of J is valid. 

 
Restriction on voting rights [Sec 106 of the Companies Act, 2013]: According to the section, the 
company may by its articles provide that no member shall exercise any voting right in respect of any 
shares registered in his name on which  

a) any calls or other sums presently payable by him have not been paid, or  

b) in regard to which the company has exercised any right of lien.  
 
A company shall not prohibit any member from exercising his voting rights on any other ground 
except the given one. 
 
The article of the company also confirms one of the grounds stated in above section. Hence J’s 
contention is not valid and the decision of the chairman is valid. 
 

Q.No.34. Poll demanded on the question of election of Chairman and on the question of adjournment 
of the general meeting must be taken forthwith. 

 
True. In accordance with the provisions of Sec 109(3) & 109(4) of Companies Act, 2013, poll 
demanded on the question of election of chairman and on a question of adjournment of the meeting 
shall be taken immediately. 
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Q.No.35. As a Corporate Professional advise your client company whether the following matters can 
be transacted by getting a resolution passed through postal ballots:  
a) Issue of shares with differential voting-rights; 
b) Sale of whole of the undertaking of a company; 
c) Buy-back of own shares by the company. 
 
The Companies (Management and Administration) Rules, 2014 lay the procedure to be followed for 
conducting business through postal ballot [Rule 25]. 
The also rule stated the items of business which shall be transacted only by means of voting through 
a postal ballot, those are as follows:  

a) alteration of the objects clause of the memorandum and in the case of the company in existence 
immediately before the commencement of the Act, alteration of the main objects of the 
memorandum; 

b) alteration of articles of association in relation to insertion or removal of provisions which, under 
Section 2(68), are required to be included in the articles of a company in order to constitute it a 
private company; 

c) change in place of registered office outside the local limits of any city, town or village as specified 
in Section 12(5); 

d) change in objects for which a company has raised money from public through prospectus and still 
has any unutilized amount out of the money so raised under Section 13(8); 

e) issue of shares with differential rights as to voting or dividend or otherwise under Section 43(a)(ii); 

f) variation in the rights attached to a class of shares or debentures or other securities as specified 
under section 48; 

g) buy-back of shares by a company under Section 68(1); 

h) election of a director under section 151 of the Act; 

i) sale of the whole or substantially the whole of an undertaking of a company as specified under 
Section 180(1)(a); 

j) giving loans or extending guarantee or providing security in excess of the limit specified under 
Section 186(3). 

 
Thus in the given case the company can be advised to get all the three items as asked in the 
question to get transacted though postal ballots. 
 

Q.No.36. How is Minutes Book maintained? Is it compulsory to maintain Minutes Book? The Minutes 
of the Meeting must contain fair and correct summary of the proceedings thereat. Can the Chairman 
direct exclusion of any matter from the Minutes? Some of the Shareholders insist on inclusion of 
certain matters which are regarded as defamatory of a Director of the Company. The Chairman 
declines to do so. State how the matter can be resolved. 

     (OR)                             (M 05 - 5M) 
 

In a General Meeting of PQR Limited, the Chairman directed to exclude certain matters detrimental to 
the interest of the company from the minutes. M, a shareholder contended that the minutes of the 
meeting must contain fair and correct summary of the proceedings thereat. Decide, whether the 
contention of the M is maintainable under the provisions of the Companies Act, 2013?  
                                                                                    (PM)(N 10 – 8M RTP - N13) 
 

Under Section 118 (5) of the Companies Act, 2013 any matter which in the opinion of the 
Chairman of the meeting: 

a) is or could reasonably be regarded as defamatory of any person; 

b) is irrelevant or immaterial to the proceeding; or 

c) is detrimental to the interests of the company; 
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The chairman shall have the discretion in regard to the inclusion or non inclusion of any matter in the 
minutes on the grounds specified above. The Chairman enjoys an absolute discretion in the regard. 

 
Hence, the contention of M, a shareholder of PQR Limited is not valid because the Chairman has 
discretion on the inclusion or exclusion of any matter in the minutes for aforesaid reasons. 
 

Q.No.37. MN Limited held its Annual General Meeting on 27th March, 2008. Mr. M, the Chairman of 
the said meeting died on 1st April, 2008, when minutes of the annual general meeting were not yet 
recorded and signed. How would you deal with the situation? Would your answer be different in case 
the meeting held on 27th March, 2008 was a Board meeting?                                            (M 08 – 5M) 
 
Fact of the case: The chairman of a company died on 1st April, without signing the minutes of 
AGM, which was held on 27th March. 
 

Provisions of law: 
Sec 118 of Companies Act, 2013 read with Rule 25 of Companies (Management and administration) 
rules, 2014 – Minutes 
 

Analysis and Conclusion: As per Rule 25 of Companies (Management and administration) rules, 
2014:  
 

Signing of minutes: Each page of every such book shall be initialed or signed and the last page of 
the record of proceedings of each meeting or each report in such books shall be dated and signed: 

1. Meeting of Board or committee: by the chairman of the said meeting or the chairman of the 
next succeeding meeting; 

2. General meeting: by the chairman of the same meeting within the aforesaid period of 30 days or 
in the event of the death or inability of that chairman within that period- by a director duly 
authorised by the Board for the purpose. 

3. Postal ballot: by the chairman of the Board within the aforesaid period of 30 days or in the event 
of there being no chairman of the Board or the death or inability of that chairman within that 
period- by a director duly authorized by the Board for the purpose. 

 
a) In the given case, as the chairman of the meeting died on 1st April 2008, a Board Meeting has 

to be convened immediately and one of the directors present at the meeting must be 
authorized to sign the minutes of AGM held on 27th March 2008 within a period of 30 days 
from the conclusion of the said meeting. 

b) In the case of Board Meetings the minutes to be recorded within a period of 30days from the 
conclusion of the meeting, but it can be signed either by the chairman of the said meeting or 
the chairman of the next succeeding meeting. 

So it is enough if the minutes are recorded within 30 days from 27th March 2008 but it can be 
signed by the chairman of the next Board Meeting. 
 

Q.No.38. Immediately upon conducting the last general meeting held in July, the Chairman went 
overseas for medical treatment.  Accordingly, the minutes of the said meeting could not be signed by 
him. To meet the requirements of the law, he sent a letter of authority to the secretary authorizing the 
latter to sign the minutes on the former’s behalf. Can the Secretary Act on the letter of authority? if 
not, what procedure should be followed? 

 
Facts of the case: The chairman of a company left India after the general meeting without signing the 
minute and sent a letter of authority to the secretary authorizing to sign the minutes. 
 

Provision of law: 
Sec 118 of Companies Act, 2013 read with Rule 25 of Companies (Management and administration) 
rules, 2014 – Minutes 
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Analysis: 

Signing of minutes: As per Rule 25 of Companies (Management and administration) rules, 2014 
relating signing of minutes of proceedings of general meeting,  

a) each page of every such book shall be initialed or signed and the last page of the record of 
proceedings of each meeting or each report in such books shall be dated and signed by the 
chairman of the same meeting within the aforesaid period of 30 days or  

b) in the event of the death or inability of that chairman within that period by a director duly 
authorised by the Board for the purpose. 

 

In the given case the chairman has given authority to the secretary authorizing to sign the minutes. 
 

Conclusion: The secretary cannot carry out the said function. 
 

Q.No.39. If a Chairman of General Meeting is unable to sign minutes of General meeting he may 
authorize any other person to sign the minutes on his behalf. 
 
False., Sec 118 of Companies Act, 2013 read with Rule 25 of Companies (Management and 
administration) rules, 2014 – Minutes provides that the minutes of the proceeding of the general 
meeting shall be  signed by the chairman of the same meeting within a period of 30 days or in the 
event of death or inability of the chairman by a Director duly authorized by the Board for the purpose. 
 

Q.No.40. Discuss the possibilities of the Signing of minutes of general meeting of a Company by a 
person other than the Chairman of the said meeting. 
 
Signing of minutes: As per Rule 25 of Companies (Management and administration) rules, 2014 
relating signing of minutes of proceedings of general meeting,  

a) each page of every such book shall be initialed or signed and the last page of the record of 
proceedings of each meeting or each report in such books shall be dated and signed by the 
chairman of the same meeting within the aforesaid period of 30 days or  

b) in the event of the death or inability of that chairman within that period by a director duly 
authorised by the Board for the purpose. 

 

Q.No.41.The Board of Directors of All India Film Producers & Exhibitors Association Ltd have passed 
a resolution to the effect that no Member who is indulging in the activity detrimental to the interest of 
the company be permitted to examine the records or obtain certified copies thereof. A member of the 
company who is also the Member of the rival association demands inspection of the Register of 
Members and minutes of General Meetings and Certified True Copies thereof. The Company refuses 
the inspection, etc. on the strength of the resolution referred to above. 
 

Examine the correctness of the refusal by the Company, under the companies Act, and the remedial 
action, if any that can be taken by the aggrieved Member in this case. 

 
Facts of the case: A member of a company who is also a member of rival company want to inspect 
the minutes but the company refused on the strength of the resolution stating that the member 
indulged in activity detrimental to the interest of the company is not permitted to inspect the records. 
 
Provisions of law:  
Section 119 of the Companies Act, 2013 - Inspection of minute-books of general meeting 
 
Analysis and Conclusion: As per Section 119(1) of the Companies Act, 2013 

The books containing the minutes of the proceedings of any general meeting of a company or of a 
resolution passed by postal ballot, shall: 

1. be kept at the registered office of the company; and 
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2. be open, during business hours, to the inspection  

i) by any member without charge,  

ii) subject to such reasonable restrictions as the company may, by its articles or in general 
meeting, impose, so,  

iii) for not less than 2 hours in each business day 
 
The above rights are conferred on a member under the companies Act and any regulations in the 
AOA or any Resolution passed by a company in violation of the above, will have no effect. 
 
As per Sec 119(4) In the case of any such refusal or default, the Tribunal may, in addition to penalty 
by order, direct an immediate inspection of the minute-books or direct that the copy required shall 
forthwith be sent to the person requiring it. 
 
Conclusion: 
 

In the above case the company cannot refuse inspection of the Register of members and minutes 
book of General meeting of the resolution passed i.e. ultravires the companies Act. 
 
In the case of any such refusal or default, a case can be filed with the Tribunal.  

 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 

________________________________________________________________________________ 

THE END 
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16. MISCELLANEOUS MATTERS IN COMPANY LAW 
 

Topic wise analysis of Past Exam papers of IPCC 
 

No. 
A
B
C
 M-05 

TO 

N-06 

M-07 

N-07 

TO 

M-09 

N-09 M-10 

N-10 

TO 

M-12 

N-12 
M-13 TO 

N – 13 
N – 14 

1.  B - - - - - - - - - 
2.  C - - - - - - - - - 
3.  C - - - - - - - - - 
4.  C - - - - - - - - - 
5.  A - - - - - - 4 - - 
6.  A - - - - - - - - - 
7.  A - 5 - - - - - - - 
8.  A - - - - 5 - - - - 
9.  A - - - - - - - 8 - 
10.  B - - - - - - - - - 
11.  C - - - - - - - - - 
12.  B - - - - - - - - - 
13.  A - - - - - - - - 8 

 

Q.No.1. Discuss whether the General Law applicable for contracts is applicable for a contract 
to take shares with some decided case laws. 

 
Applicability of general to contract of shares:  A contract to take shares in company is governed 
by the same rule as any other contract”, which is established in the below decided case laws: 

1. There being no difference between a contract to take shares and any other contract, it is not 
necessary that an agreement to take shares should be formal. If in substance, an agreement is 
made, the form is immaterial (Risto’s case). 

2. The same rules, which govern the contract under the law of contracts also apply to a contract to 
take shares. The intending candidate sends in response to a prospectus, his application to the 
company for such number of shares as he wants to have or as the company may allot to him. It is 
treated as an offer from the applicant, which needs to be accepted by the company before a 
binding contract can come into being. The fact of acceptance is then communicated to the 
applicant through a notice of allotment [Polatt’s case].  

3. The application for shares or debentures, made in pursuance of a prospectus issued generally, 
cannot be revoked until after the expiry of the 6th day after the opening of the subscription list, or 
the giving, before the expiry of the said 5th day by some person responsible under Section 35 for 
the prospectus, of a public notice having the effect of excluding, limiting or diminishing the 
responsibility of that person. The applicant, however, can revoke his application, before the notice 
of allotment is put in the course of transmission to him, e.g., by post [Maclangan’s case; 
Wallance’s case].  

4. Where handing over of the notice of allotment to a postman, however, does not constitute its 
posting (Re. London & Northern Bank Exp. Jons).  

5. On proper posting of the notice the contract is complete even if it is lost [Harri’s case).  

6. Again the acceptance must be communicated to the applicant in some way, whether by writing or 
verbally or conduct [Gunn’s case].  
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7. Even a notice of allotment brought home to the applicant, not from the company but from 

elsewhere will be binding on him [Wall’s case]. 

8. Where shares have been applied for prior to the company’s incorporation, allotment and notice 
after incorporation in response to such application constitute a complete contract. This is because 
the application operates as a continuing offer and when the company accepts it after 
incorporation, it matures into a binding contract [Lawarence’s case; Donwnes vs. Ship]. 

9. The aforesaid application may be either simple or conditional. In the former case, a simple 
allotment to the applicant with the notice thereof will constitute the agreement. 

10. If it is conditional, the allotment must be made in pursuance of the specified conditions [In Re. 
Universal Banking Co.; Roger’s case; Harison’s case].  

11. Where it has been made subject to a condition precedent, the applicant becomes a member only 
when the condition is complied with. But where the application has been made subject to a 
collateral condition or a condition subsequent, the applicant becomes a member in present, when 
he accepts the notice of allotment and his name has been placed on the register of members. 
Consequently, even if the company goes into liquidation, he cannot escape the liability as 
contributory, though the condition has not been complied with by the company before that time. 
He may be entitled to damages against the company for its failure in carrying out the condition 
[Elkington’s case; Fisher’s case].  

12. But since the liability of a contributory arises ex lege and not ex contract, he cannot set up the 
non-fulfillment of the condition as a defense against his statutory liability as a contributory, which 
is the direct result of his being a member of the company [Hansraj vs. Astana]. 

13. Even where an applicant waives notice of allotment or where there is no necessity for such notice, 
the contract for shares is nevertheless complete and the allottee becomes entitled to the 
membership of the company. 

14. Besides, according to Section 2(55), the applicant, by agreeing to take shares, merely agrees to 
become a member but does not actually become a member; he becomes a member only when 
his name is entered on the register of members [Nicol’s case; and Mussel White & Sons Ltd.]. 

15. Further, to decree specific performance of a contract by a person to take or a company to allot 
shares is well within jurisdiction of the Court [ New Burnswick etc. & Land Co. vs. Muggeridge; 
Odessa Tramways Co. vs. Monde]. 

 
In view of the foregoing discussion it may thus be concluded that the statement that a “contract to 
take shares in a company is governed by the same rules as any other contract” is fully correct. 
 

Q.No.2. Write short notes on the Forms in which a Company may enter contracts.  

 
Forms of contract: A company can enter into contracts just like an individual person. Suppose, a 
contract between private persons requires, for its validity, to be in writing signed by the parties to be 
charged. A similar contract may be made exactly in the same manner by any person acting under the 
authority of the company. Such an authority may be express or implied. Such a contract may be 
varied or discharged by the authorized representative of the company in the same manner as the one 
by private persons. 
 
Likewise, where a private person can verbally make a legally valid contract, a company can also do 
so. The same rule will apply in respect of any variance or discharge of such type of contracts. 
 
It is thus evident that a company can enter into oral contract when writing is not legally necessary as 
well as a written contract where writing is a ‘must’. As a general rule, it is permissible for a company 
to transact a contract without seal. As long as the contract is made by an expressly or impliedly 
authorized person on behalf of the company and is signed by him, it would be enough. 
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Q.No.3. Write short notes on the following: 
a) Drawing of bills of exchange and promissory notes by the company. 
b) Execution of deeds. 
c) Authentication of documents  

 
Bill of Exchange and Promissory Note and Hundi:  

a) The question is whether a company can make, accept, endorse, or issue a bill of exchange, 
promissory note, hundi and such other negotiable instruments.  

b) The answer to this query will depend on the conditions laid down in the memorandum.  

c) U/s 22 of the Companies Act, 2013, a bill of exchange, hundi or promissory note shall be deemed 
to have been made, accepted, drawn or endorsed on behalf of the company if drawn, accepted, 
made or endorsed in the name of, or on account of, or on behalf of, the company by any person 
acting under its authority, express or implied. 

 
Execution of deeds:  

a) Section 22 says that a company may, by writing under its common seal, authorize any person, 
either generally or in respect of any specified matters, as its attorney to execute other deeds on 
its behalf in any place either in or outside India.  

b) A deed signed by such an attorney on behalf of the company and under his seal shall bind the 
company and have the effect as if it were made under its common seal. 

 
Authentication of documents, proceedings and contracts: As per section 21 of the Companies 
Act, 2013, a document or proceeding requiring authentication by a company or contracts made by or 
on behalf of a company may be signed by – 

a) any key managerial personnel, or 

b) an officer of the company duly authorized by the Board in this behalf. 
 

Q.No.4. State the circumstances under which a co. can hold the investments in the name of 
others or deposit the certificates with others.                                            [ACADEMIC INTEREST] 

 
1. As a general rule, all investments made by a Co. shall be made and held it in its own name. 
 
2. Exceptions: 

a) Qualification Shares: Where the Co. has a right to appoint any persons as directors of any 
other Co., shares in such other Co. to the extent of the qualification shares required to be held 
by the director may be held by such Company in the names of such directors. 

b) Subsidiary Co.: in order to maintain the minimum number of share holders in the subsidiary 
Co., a Co. may hold any shares in its subsidiary in the names of its nominees.  

c) Invest. Co.: This does not apply to investments made by an investment company. 

d) Loan/Guarantee: Deposit shares etc. with any person or transfer to any person by way of 
security for the repayment of any loan taken by the company or for the performance of any 
obligation by the company.  

e) Deposit shares etc. with company's banker for collection of dividend or interest. 

f) Deposit shares etc. with or transfer to the State Bank of India or a Scheduled Bank, being 
bankers of the company, in order to facilitate transfer thereof.  

 
3. The following details must be entered in the register, for this type of investments: 

a) The nature of share.       b) Value of share. 
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c) Other particulars that may be necessary. 

d) The bank or person in whose name or custody, the shares or securities are held. 
 

4. Inspection: Aforesaid register should be kept open to inspection to every member or Debenture 
holder, without any charge during business hours for at least 2 hours each day.  

 

Q.No.5. Explain the provisions relating to the service of documents on a company, the 
registrar of companies and the members of the company.  (OR) Explain the provisions of the 
companies act, 2013 relating to the ‘service of documents’ on a company and the members of 
the company. when is service of document deemed to be effective in case the document is 
sent by post? Explain.                                                                                      (M 98 - 7M, N 12 – 4M) 

 

Section 20 of the Companies Act, 2013, provides the mode in which documents may be served on 
the company, on the members and also on the registrars. 

Law with respect to the service of documents is as follows- 
 

1. Serving of document to company: A document may be served on a company or an officer thereof 
by sending it to the company or the officer at the registered office of the company by- 

a) registered post, or 

b) speed post, or 

c) courier service, or 

d) leaving it at its registered office, or 

e) means of such electronic or other mode as may be prescribed: 

However where securities are held with a depository, the records of the beneficial ownership may 
be served by such depository on the company by means of electronic or other mode. 

 

2. Serving of document to registrar or member: Save as provided in this Act or the rules made 
thereunder for filing of documents with the Registrar in electronic mode, a document may be served 
on Registrar or any member by sending it to him by- 

a) Post, or 

b) registered post, or 

c) speed post, or 

d) courier, or 

e) by delivering at his office or address, or 

f) by such electronic or other mode as may be prescribed: 

However, a member may request for delivery of any document through a particular mode, for which 
he shall pay such fees as may be determined by the company in its annual general meeting. 
 
Delivery by post: In case of delivery by post, such service shall be deemed to have been effected: 

a) In the case of a notice of a meeting, at the expiration of 48 hours after the letter containing the 
same is posted; and 

b) In any other case, at the time at which the letter would be delivered in the ordinary course of 
post [The Companies (Incorporation) Rules, 2014]. 

 

The term, “electronic transmission” means a communication that creates a record that is capable of 
retention, retrieval (recovery) and review, and which may thereafter be rendered into clearly legible 
tangible form. It may be made by- 

1. facsimile(duplicate) telecommunication or electronic mail, which the company or the officer has 
provided from time to time for sending communications, 
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2. posting of an electronic message board or network that the company or the officer has designated 
for such communications, or 

3. Other means of electronic communication, in respect of which the company or the officer has put 
in place reasonable systems to verify that the sender is the person contending to send the 
transmission. 

IMMEDIATELY REFER PRACTICAL QUESTION NO. 1, 2 
 

Q.No.6. Define the term “relative”. 

 
Relative [Sec 2(77) of companies Act, 2013]- with reference to any person, means any one who is 
related to another, if— 

a) they are members of a Hindu Undivided Family; 

b) they are husband and wife; or 

c) one person is related to the other in such manner as may be prescribed 
 

According to companies (Specification of definitions details) Rules, 2014,: A person shall be deemed to be 
the relative of another, if he or she is related to another in the following manner, namely:- 

a) Father including step-father. 

b) Mother including the step- mother. 

c) Son including the step- son. 

d) Son's wife. 

e) Daughter. 

f) Daughter's husband. 

g) Brother including the step- brother; 

h) Sister including the step- sister. 
 

Q.No.7. Explain the Objective and Scope of MCA 21 Project.    

 
Section 398 of the Companies Act, 2013 empowers the Central Government to make rules in regard 
to filing of various applications, documents, returns etc. service or delivery of documents, notice or 
communication etc., maintenance of various applications, documents and returns filed etc. in the 
electronic form. 

Ministry of Company Affairs (MCA), has initiated MCA 21 program, for easy and secure access to 
MCA services in a manner that best suits the businesses and citizens. 
 
Goals: The program goals have been set as follows keeping in mind stakeholders' needs: 

a) Business: Business shall be enabled to register a company and file statutory documents quickly 
and easily 

b) Public: Public to get easy access to relevant records and effective grievances redressal 

c) Professionals: Professionals to be able to offer efficient services to their client companies 

d) Financial Institutions: Financial Institutions to easily find charges registration and verification 

e) Employees: Employees to ensure proactive and effective compliance of relevant laws and 
corporate governance 

Program Scope: MCA 21 program will provide for anytime anywhere electronic services with speed 
and certainty to all the stakeholders. It will include: 

a) Design and development of application system 

b) Setting up of IT infrastructure 

c) Setting up the Digital Signature/PKI(public key infrastructure) delivery mechanisms and 
associated security requirements 

d) Setting up of Physical Front Offices (PFOs) 
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e) Setting up of temporary FOs for the peak periods to meet with the requirements and subsequent 

shutdown of temporary FOs at the end of such peak periods 

f) Migrating legacy data and digitization of paper documents to the new system 

g) Providing MCA services to all MCA 21 stakeholders in accordance with the Service Oriented 
Approach 

h) Providing user training at all levels and all offices (Front and Back Offices) 
 

The MCA 21 is designed to automate processes related to the proactive enforcement and compliance 
of the legal requirements under the Companies Act. However, it does not include processes related 
to OL (Official Liquidators). 
 

Q.No.8. What are the key benefits of MCA 21 project?                             

 
Introduction:  

1. Ministry of Corporate Affairs (MCA) has launched an ambitious program of introducing e-
governance for managing the work relating to Ministry of company Affairs.  

2. All physical filing of forms has been discontinued and converted into e-filing.  

3. It is almost a digital and paperless working of MCA except in few cases where paper work is 
indispensable due to legal and statutory requirements.  

4. Presently, winding up procedures have not been covered in the programme. 
 

NOTES 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________

________________________________________________________________________________ 



 
 

IPCC _33e_C.Law_Miscellaneous matters in Company Law____________________297 

No.1 for CA/CWA & MEC/CEC                                                      MASTER MINDS 

Key Benefits: MCA 21 seeks to fulfill the requirements of the various stakeholders. The key benefits 
of MCA 21 project are the back office process relates to: 

1. Expeditious incorporation of Companies. 

2. Simplified and ease of convenience in filing of Forms / Returns. 

3. Better compliance management. 

4. Total transparency through e-Governance. 

5. Customer-centric approach. 

6. Increased usage of professional certificate for ensuring authenticity and reliability of Forms / 
Returns. 

7. Building up a centralized database repository of corporate data. 

8. Enhanced service level fulfillment. 

9. Inspection of public documents of companies anytime from anywhere. 

10. Registrations as well as verification of charges anytime from anywhere. 

11. Timely redressal of investor grievances. 

12. Availability of more time for MCA employees for monitoring and supervision. 
 

The MCA-21 Programme also introduces the concept of Director Identification Number (DIN), which 
is a unique identification number being issued to all directors. All directors, be it those of existing 
companies or first time directors, will need to register themselves online for obtaining the DIN. 
 

Similar Question: Explain the 'MCA 21 Program' introduced by the Government of India to develop 
computerized environment for company law. How does it serve the interest of all the stakeholders of 
a company, corporate professionals and the public at large?                                        (RTP- M13) 

Ans:  Refer “Introduction” and “Key Benefits” of above question. 
 

Q.No.9. What are the steps for offline e-filing?                     (M 13 – 8M) 

 
Following are the steps for e-filing: 

1. Select a category to download an e-Form from the mymca portal with or without the instruction kit. 

2. At any time, one can read the related instruction kit to familiarise oneself with the procedures (one 
can download the instruction kit with e-Form or view it under Help menu). 

3. One has to fill the downloaded e-Form. 

4. One has to attach the necessary documents as attachments. 

5. There is an option of Pre-fill facility in the e-form, where the static details such as name and 
address of the company will be pre-filled by the system automatically on entering the Corporate 
Identity Number (CIN). 

6. The applicant or a representative of the applicant needs to sign the document using a digital 
signature. 

7. One need to click the Check Form button available in the e-Form. System will check the 
mandatory fields, mandatory attachment(s) and digital signature(s). 

8. One needs to upload the e-Form for Pre-scrutiny. The pre-scrutiny service is available under the 
Services tab or under the e-Forms tab by clicking the Upload e-Form button. 

The system will verify (pre-scrutinise) the documents. In case of any inadequacies, the user will 
be asked to rectify the mistakes before getting the document ready for execution (signature). 

9. The system will calculate the fee, including late payment fees based on the due date of filing, if 
applicable. 
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10. Manner of Payment:  

a) Payments will have to be made through appropriate mechanisms - electronic (credit card, 
Internet banking) or traditional means (at the bank counter through challan). 

b) Electronic payments can be made at the Virtual Front Office (VFO) or at Physical Front Offices (PFO).  

c) If the user selects the traditional payment option, the system will generate 3 copies of pre-
filled challans in the prescribed format. Traditional payments through cash, cheques can be 
done at the designated network of banks using the system generated challan. There will be 
five banks with estimated 200 branches authorized for accepting challan payments. 

d) The payment will be exclusively confirmed for all online (Internet) payment transactions using 
payment gateways. 

11. Acceptance or rejection of any transaction will be explicitly communicated to the applicant 
(including facility to print a receipt for successful transactions). 

12. MCA 21 will provide a unique transaction number, the Service Request Number (SRN) which can 
be used by the applicant for enquiring the status pertaining to that transaction. 

13. The applicants will be provided an acknowledgement through e-mail or alternatively they can 
check the MCA portal. 

Once the payment has been made the status of your payment and filing status can be tracked on the 
MCA21 portal by using the ‘Track Your Payment Status’ and ‘Track Your Transaction Status’ link 
respectively. 
 

Q.No.10. What is “Annual Return”? Discuss the provisions of the Companies Act, 2013 
relating to same. 

 
Annual Return: According to section 92 of the Companies Act, 2013, every company shall prepare 
an annual return containing the particulars as they stood on the close of the financial year. The law 
given is as under with respect to the preparation of the annual return: 
 
1. Particulars stated in the annual return: Annual return prepared in the prescribed form shall 

contain the following particulars as on the close of the financial year— 

a) its registered office, principal business activities, particulars of its holding, subsidiary and 
associate companies; 

b) its shares, debentures and other securities and shareholding pattern; 

c) its indebtedness; 

d) its members and debenture-holders along with changes therein since the close of the previous 
financial year; 

e) its promoters, directors, key managerial personnel along with changes therein since the close 
of the previous financial year; 

f) meetings of members or a class thereof, Board and its various committees along with 
attendance details; 

g) remuneration of directors and key managerial personnel; 

h) penalty or punishment imposed on the company, its directors or officers and details of 
compounding of offences and appeals made against such penalty or punishment; 

i) matters relating to certification of compliances, disclosures as may be prescribed; 

j) details, as may be prescribed, in respect of shares held by or on behalf of the Foreign 
Institutional Investors indicating their names, addresses, countries of incorporation, 
registration and percentage of shareholding held by them; and 

k) such other matters as may be prescribed, and signed by a director and the company 
secretary, or where there is no company secretary, by a company secretary in practice: 
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Whereas with respect to One Person Company and small company, the annual return shall be signed 
by the company secretary, or where there is no company secretary, by the director of the company. 
 

2. Disclosure of facts correctly and adequately: The annual return, filed by a listed company or, by 
a company having such paid-up capital and turnover as may be prescribed, shall be certified by a 
company secretary in practice in the prescribed form, stating that the annual return discloses the 
facts correctly and adequately and that the company has complied with all the provisions of this Act. 

 

3. Extract shall form part of the Board’s report: An extract of the annual return in such form as 
may be prescribed shall form part of the Board’s report. 

 

4. Filing of copy with the registrar:  

a) Every company shall file with the Registrar a copy of the annual return, within 60 days from 
the date on which the annual general meeting is held  or  

b) where no annual general meeting is held in any year within 60 days from the date on which 
the annual general meeting should have been held together with the statement specifying the 
reasons for not holding the annual general meeting,  

c) with such fees or additional fees as may be prescribed, within the time as specified, under 
section 403(Fee for filing etc.). 

 

5. Failure to file annual return:  If a company fails to file its annual return, before the expiry of the 
period specified U/s 403 with additional fee,  

a) the company shall be punishable with fine which shall not be less than 50,000 rupees but 
which may extend to 5 lakhs rupees and  

b) every officer of the company who is in default shall be punishable with imprisonment for a 
term which may extend to 6 months or with fine which shall not be less than 50,000 rupees 
but which may extend to 5 lakh rupees, or with both. 

 

6. Certification otherwise than in conformity with the requirements of this section: If a 
company secretary in practice certifies the annual return otherwise than in conformity with the 
requirements of this section or the rules made thereunder, he shall be punishable with fine which 
shall not be less than 50,000 rupees but which may extend to 5 lakh rupees. 

 

As per the rules, the annual return, filed by a listed company or a company having paid-up share 
capital of 10 crore rupees or more or turnover of 50 crore rupees or more, shall be certified by a 
Company Secretary in practice. 
 

Similar Question: A company should file its annual return within six months of the closing of the 
financial year. Comment. 

Ans: The statement is incorrect in terms of section 92 (4) of the Companies Act, 2013. Refer above 
question Point No. (4). 
 

Q.No.11. Write about the ‘return’ to be filed with Registrar for changes in promoter’s stake in a 
Company. 

 

Companies Act: Section 93 of the Companies Act, 2013 provides that every listed company shall file 
a return in the prescribed form with the Registrar with respect to change in the number of shares held 
by promoters and top ten shareholders of such company, within 15 days of such change. 
 
Rules: According to the Companies (Management and Administration) rules, 2014, every listed 
company shall file with the Registrar, a return in prescribed form along with the fee with respect to 
changes relating to either increase or decrease of 2% or more in the shareholding position of 
promoters and top ten shareholders of the company in each case, either value or volume of the 
shares, within 15 days of such change. 

Note: Here the term “change” means increase or decrease by two percent or more in the 
shareholding of each of the promoters and each of the top ten shareholders of the company. 
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Q.No.12. Discuss the provisions of the Companies Act, 2013 relating to place of keeping and 
inspection of registers, returns etc. and its related matters. 

 
Place of keeping and inspection of registers, returns, etc.(Sec 94(1)): Sect 94(1) of the 
Companies Act, 2013, provides the place where the registers, returns etc shall be kept and open for 
the inspection, which is as follows:  

1. Registered office: 

a) the registers required to be kept and maintained by a company under section 88 and  

b) copies of the annual return filed under section 92  

shall be kept at the registered office of the company. 

2. Any other place in India:  Such registers or copies of return may also be kept at any other place 
in India in which more than one-tenth of the total number of members entered in the register of 
members reside, if  

a) approved by a special resolution passed at a general meeting of the company and  

b) the Registrar has been given a copy of the proposed special resolution in advance. 
 
No of years to be kept [Proviso to Sec 94(1)]: The period for which the registers, returns and 
records are required to be kept shall be such as may be prescribed. 
 

Inspection of registers etc.:  

1. Allowing for inspection (Sec 94(2)): The registers and their indices, except when they are 
closed under the provisions of this Act, and the copies of all the returns shall be open for 
inspection  

a) by any member, debenture-holder, other security holder or beneficial owner, during business 
hours without payment of any fees and  

b) by any other person on payment of such fees as may be prescribed. 
 
2. Copies and extracts (Sec 94(3)): Any such member, debenture-holder, other security holder or 

beneficial owner or any other person may— 

a) take extracts from any register, or index or return without payment of any fee; or 

b) Require a copy of any such register or entries therein or return on payment of such fees as 
may be prescribed. 

 

3. Penalty for refusal (Sec 94(4)): If any inspection or the making of any extract or copy required 
under this section is refused, the company and every officer of the company who is in default shall 
be liable, for each such default, to a penalty of 1,000 rupees for every day subject to a maximum 
of 1 lakh rupees during which the refusal or default continues. 

 
4. Remedy to person requiring inspection (Sec 94(5)): The Central Government may also, by 

order, direct an immediate inspection of the document, or direct that the extract required shall 
forthwith be allowed to be taken by the person requiring it. 

 
Rules relating to inspection of registers etc.: According to the Companies (Management and 
Administration) Rules, 2014,- 

1. Allowing for Inspection: The registers and indices maintained according to section 88 and 
copies of returns prepared in agreement with section 92, shall be  

a) open for inspection during business hours, at such reasonable time on every working day as 
the board may decide,  

b) for inspection by any member, debenture holder, other security holder or beneficial owner 
without payment of fee and by any other person on payment of such fee as may be specified 
in the articles of association of the company but not exceeding 50 rupees for each inspection. 
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Explanation:- For the purposes of this sub-rule, reasonable time of not less than two hours on every 
working day shall be considered by the company. 
 
2. Copies/Extracts: Any such member, debenture holder, security holder or beneficial owner or any 

other person may require a copy of any such register or entries therein or return on payment of 
such fee as may be specified in the articles of association of the company but not exceeding ten 
rupees for each page. Such copy or entries or return shall be supplied within seven days of 
deposit of such fee. 

 

Q.No.13. Definitions as per Companies Act, 2013 

 
Abridged prospectus [Sec 2(1)]: means a memorandum containing such salient features of a 
prospectus as may be specified by the Securities and Exchange Board by making regulations in this 
behalf. 
 
Accounting standards [Sec 2(2)]: means the standards of accounting or any addendum thereto for 
companies or class of companies referred to in section 133. 
 
Note: As per Sec.133. The Central Government may prescribe the standards of accounting or any 
addendum thereto, as recommended by the Institute of Chartered Accountants of India, constituted 
under section 3 of the Chartered Accountants Act, 1949, in consultation with and after examination of 
the recommendations made by the National Financial Reporting Authority. 
 
Alter or Alteration [Sec 2(3)]: includes the making of additions, omissions and Substitutions. 
 
Appellate Tribunal [Sec 2(4)]: means the National Company Law Appellate Tribunal constituted 
under section 410; 
 
Articles [Sec 2(5)]: means the articles of association of a company as originally framed or as altered 
from time to time or applied in pursuance of any previous company law or of this Act; 
 
Associate company [Sec 2(6)]:, in relation to another company, means a company in which that 
other company has a significant influence, but which is not a subsidiary company of the company 
having such influence and includes a joint venture company.   
 
Explanation:- For the purposes of this clause, “significant influence” means control of at least 20% 
per cent of total share capital, or of business decisions under an agreement. 
 
Practical Question: Term “Significant influence” used in the definition of Associate company under 
the Companies Act, 2013 means control of at least 2% of total share capital, or of business 
decisions under an agreement. State correct or not.                                                          (MTP – 14) 

 
Auditing standards [Sec 2(7)]: means the standards of auditing or any addendum thereto for 
companies or class of companies referred to in sub-section (10) of section 143. 
 
Note: Sub Section (10) of Sec.143 The Central Government may prescribe the standards of auditing 
or any addendum thereto, as recommended by the Institute of Chartered Accountants of India, 
constituted under section 3 of the Chartered Accountants Act, 1949, in consultation with and after 
examination of the recommendations made by the National Financial Reporting Authority: 
 
Provided that until any auditing standards are notified, any standard or standards of auditing specified 
by the Institute of Chartered Accountants of India shall be deemed to be the auditing standards. 
 
Authorised capital or Nominal capital [Sec 2(8)]: means such capital as is authorised by the 
memorandum of a company to be the maximum amount of share capital of the company; 
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Banking company [Sec 2(9)]: means a banking company as defined in clause (c) of section 5 of the 
Banking Regulation Act, 1949. 
 

Board of Directors or Board [Sec 2(10)]: in relation to a company, means the collective body of the 
directors of the company. 
 

Book and paper and book or paper [Sec 2(12)]: “Book and paper” and “book or paper” include 
books of account, deeds, vouchers, writings, documents, minutes and registers maintained on paper 
or in electronic form. 
 

Books of account [Sec 2(13)]:  includes records maintained in respect of: 

1. all sums of money received and expended by a company and matters in relation to which the 
receipts and expenditure take place; 

2. all sales and purchases of goods and services by the company; 

3. the assets and liabilities of the company; and 

4. the items of cost as may be prescribed under section 148 in the case of a company which 
belongs to any class of companies specified under that section. 

 

Branch Office [Sec 2(14)]: in relation to a company, means any establishment described as such by 
the company. 
 

Chartered accountant [Sec 2(17)]: means a chartered accountant as defined in clause (b) of sub-
section (1) of section 2 of the Chartered Accountants Act, 1949 who holds a valid certificate of 
practice under sub-section (1) of section 6 of that Act. 
 

Chief Executive Officer (CEO) [Sec 2(18)]: means an officer of a company, who has been 
designated as such by it. 
 

NOTES 
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Chief Financial Officer (CFO) [Sec 2(19)]: means a person appointed as the Chief Financial Officer 
of a company. 
 

Company secretary  or Secretary [Sec 2(24)]: means a company secretary as defined in clause (c) 
of sub-section (1) of section 2 of the Company Secretaries Act, 1980 who is appointed by a company 
to perform the functions of a company secretary under this Act. 
 
Company secretary in practice [Sec 2(25)]: means a company secretary who is deemed to be in 
practice under sub-section (2) of section 2 of the Company Secretaries Act, 1980. 
 
Contributory [Sec 2(26)]: means a person liable to contribute towards the assets of the company in 
the event of its being wound up. 
 
Explanation:- For the purposes of this clause, it is hereby clarified that a person holding fully paid-up 
shares in a company shall be considered as a contributory but shall have no liabilities of a 
contributory under the Act whilst retaining rights of such a contributory; 
 
Control [Sec 2(27)]: shall include the right to appoint majority of the directors or to control the 
management or policy decisions exercisable by a person or persons acting individually or in concert, 
directly or indirectly, including by virtue of their shareholding or management rights or shareholders 
agreements or voting agreements or in any other manner. 
 
Cost accountant [Sec 2(28)[: means a cost accountant as defined in clause (b) of subsection (1) of 
section 2 of the Cost and Works Accountants Act, 1959; 
 

Court [Sec 2(29)]: means 

i) the High Court having jurisdiction in relation to the place at which the registered office of the 
company concerned is situate, except to the extent to which jurisdiction has been conferred on 
any district court or district courts subordinate to that High Court under sub-clause (ii) 

ii) the District Court, in cases where the Central Government has, by notification, empowered any 
district court to exercise all or any of the jurisdictions conferred upon the High Court, within the 
scope of its jurisdiction in respect of a company whose registered office is situate in the district 

iii) the Court of Session having jurisdiction to try any offence under this Act or under any previous 
company law 

iv) the Special Court established under section 435 

v) any Metropolitan Magistrate or a Judicial Magistrate of the First Class having jurisdiction to try any 
offence under this Act or under any previous company law 

 
Debenture [Sec 2(30)]: includes debenture stock, bonds or any other instrument of a company 
evidencing a debt, whether constituting a charge on the assets of the company or not. 
 
Deposit [Sec 2(31)]: includes any receipt of money by way of deposit or loan or in any other form by 
a company, but does not include such categories of amount as may be prescribed in consultation 
with the Reserve Bank of India. 
 
Depository [Sec 2(32)]: means a depository as defined in clause (e) of sub-section (1) of section 2 
of the Depositories Act, 1996; 
 
Derivative [Sec 2(33)]: means the derivative as defined in clause (ac) of section 2 of the Securities 
Contracts (Regulation) Act, 1956; 
 
Director [Sec 2(34)]: means a director appointed to the Board of a company. new law contained in 
the 2013 Act restrict the definition of director and does not include any person unlike the 1956 Act. 
 
Dividend [Sec 2(35)]: includes any interim dividend. 
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Document [Sec 2(36)]: includes summons, notice, requisition, order, declaration, form and register, 
whether issued, sent or kept in pursuance of this Act or under any other law for the time being in 
force or otherwise, maintained on paper or in electronic form. 
 
Employees’ Stock option [Sec 2(37)]: means the option given to the directors, officers or 
employees of a company or of its holding company or subsidiary company or companies, if any, 
which gives such directors, officers or employees, the benefit or right to purchase, or to subscribe for, 
the shares of the company at a future date at a pre-determined price. (here director includes whole 
time as well as part time). 
 
Expert [Sec 2(38)]: includes an engineer, a valuer, a chartered accountant, a company secretary, a 
cost accountant and any other person who has the power or authority to issue a certificate in 
pursuance of any law for the time being in force. 
 
Financial institution [Sec 2(39)]: includes a scheduled bank, and any other financial institution 
defined or notified under the Reserve Bank of India Act, 1934. 
 
Financial statement [Sec 2(40)]: in relation to a company, includes-                 (N 14 – 4M) 

i) a balance sheet as at the end of the financial year; 

ii) a profit and loss account, or in the case of a company carrying on any activity not for profit, an 
income and expenditure account for the financial year; 

iii) cash flow statement for the financial year; 

iv) a statement of changes in equity, if applicable; and 

v) any explanatory note annexed to, or forming part of, any document referred to in subclause (i) to 
sub-clause (iv): 

 
Provided that the financial statement, with respect to One Person Company, small company and 
dormant company, may not include the cash flow statement.  
 
Practical Question: As per the Companies Act, 2013 , Cash flow statement is the compulsory part 
of the financial statement of one person company, small company and dormant company. (MTP – 14) 

 
Financial year [Sec 2(41)]: in relation to any company or body corporate, means the period ending 
on the 31st day of March every year, and where it has been incorporated on or after the 1st day of 
January of a year, the period ending on the 31st day of March of the following year, in respect 
whereof financial statement of the company or body corporate is made up. 
 
Provided that on an application made by a company or body corporate, which is a holding company 
or a subsidiary of a company incorporated outside India and is required to follow a different financial 
year for consolidation of its accounts outside India, the Tribunal may, if it is satisfied, allow any period 
as its financial year, whether or not that period is a year: 
 
Provided further that a company or body corporate, existing on the commencement of this Act, shall, 
within a period of two years from such commencement, align its financial year as per the provisions of 
this clause. 
 
Foreign company [Sec 2(42)]: means any company or body corporate incorporated outside India 
which: 

a) has a place of business in India whether by itself or through an agent, physically or through 
electronic mode; and 

b) conducts any business activity in India in any other manner. 
 
Free reserves [Sec 2(43)]: means such reserves which, as per the latest audited balance sheet of a 
company, are available for distribution as dividend:                                     (N 14 – 4M) 
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Provided that: 

a) any amount representing unrealised gains, notional gains or revaluation of assets, whether shown 
as a reserve or otherwise, or 

b) any change in carrying amount of an asset or of a liability recognized in equity, including surplus 
in profit and loss account on measurement of the asset or the liability at fair value, 

shall not be treated as free reserves. 

Global Depository Receipt [Sec 2(44)]: means any instrument in the form of a depository receipt, 
by whatever name called, created by a foreign depository outside India and authorised by a company 
making an issue of such depository receipts. 
 
Independent director [Sec 2(47)]: means an independent director referred to in sub-section (5) of 
section 149. 
 
Indian Depository Receipt [Sec 2(48)]: means any instrument in the form of a depository receipt 
created by a domestic depository in India and authorised by a company incorporated outside India 
making an issue of such depository receipts. 
 
Interested director [Sec 2(49)]: means a director who is in any way, whether by himself or through 
any of his relatives or firm, body corporate or other association of individuals in which he or any of his 
relatives is a partner, director or a member, interested in a contract or arrangement, or proposed 
contract or arrangement, entered into or to be entered into by or on behalf of a company. 
 
Key Managerial Personnel [Sec 2(51)]: in relation to a company, means— 

a) the Chief Executive Officer or the managing director or the manager; 

b) the company secretary; 

c) the whole-time director; 

d) the Chief Financial Officer; and 

e) such other officer as may be prescribed. 
 
Listed company [Sec 2(52)]: means a company which has any of its securities listed on any 
recognised stock exchange. 
 
Manager [Sec 2(53)]: means an individual who, subject to the superintendence, control and direction 
of the Board of Directors, has the management of the whole, or substantially the whole, of the affairs 
of a company, and includes a director or any other person occupying the position of a manager, by 
whatever name called, whether under a contract of service or not; 
 
Managing director [Sec 2(54)]: means a director who, by virtue of the articles of a company or an 
agreement with the company or a resolution passed in its general meeting, or by its Board of 
Directors, is entrusted with substantial powers of management of the affairs of the company and 
includes a director occupying the position of managing director, by whatever name called. 
 
Explanation:- For the purposes of this clause, the power to do administrative acts of a routine nature 
when so authorised by the Board such as the power to affix the common seal of the company to any 
document or to draw and endorse any cheque on the account of the company in any bank or to draw 
and endorse any negotiable instrument or to sign any certificate of share or to direct registration of 
transfer of any share, shall not be deemed to be included within the substantial powers of 
management; 
 
Net worth [Sec 2(57)]: means the aggregate value of the paid-up share capital and all reserves 
created out of the profits and securities premium account, after deducting the aggregate value of the 
accumulated losses, deferred expenditure and miscellaneous expenditure not written off, as per the 
audited balance sheet, but does not include reserves created out of revaluation of assets, write-back 
of depreciation and amalgamation; 
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Notification [Sec 2(58)]: means a notification published in the Official Gazette and the expression 
“notify” shall be construed accordingly; 
 
Officer [Sec 2(59)]: includes any director, manager or key managerial personnel or any person in 
accordance with whose directions or instructions the Board of Directors or any one or more of the 
directors is or are accustomed to act. 
 

Officer who is in default [Sec 2(60)]: for the purpose of any provision in this Act which enacts that 
an ‘officer of the company who is in default' shall be liable to any penalty or punishment by way of 
imprisonment, fine or otherwise, means any of the following officers of a company, namely:— 

a) whole-time director; 

b) key managerial personnel; 

c) where there is no key managerial personnel, such director or directors as specified by the Board 
in this behalf and who has or have given his or their consent in writing to the Board to such 
specification, or all the directors, if no director is so specified; 

d) any person who, under the immediate authority of the Board or any key managerial personnel, is 
charged with any responsibility including maintenance, filing or distribution of accounts or records, 
authorises, actively participates in, knowingly permits, or knowingly fails to take active steps to 
prevent, any default; 

e) any person in accordance with whose advice, directions or instructions the Board of Directors of 
the company is accustomed to act, other than a person who gives advice to the Board in a 
professional capacity; 

f) every director, in respect of a contravention of any of the provisions of this Act, who is aware of 
such contravention by virtue of the receipt by him of any proceedings of the Board or participation 
in such proceedings without objecting to the same, or where such contravention had taken place 
with his consent or connivance; 

g) in respect of the issue or transfer of any shares of a company, the share transfer agents, 
registrars and merchant bankers to the issue or transfer. 

 

Official Liquidator [Sec 2(61)]: means an Official Liquidator appointed under sub-section (1) of 
section 359; 
 

One Person Company [Sec 2(62)]: means a company which has only one person as a member; 
 
Previous company law [Sec 2(67)]: means any of the laws specified below: 

1. Acts relating to companies in force before the Indian Companies Act, 1866; 

2. the Indian Companies Act, 1866; 

3. the Indian Companies Act, 1882; 

4. the Indian Companies Act, 1913; 

5. the Registration of Transferred Companies Ordinance, 1942; 

6. the Companies Act, 1956; and 

7. any law corresponding to any of the aforesaid Acts or the Ordinances and in force- 

a) in the merged territories or in a Part B State (other than the State of Jammu and Kashmir), or 
any part thereof, before the extension thereto of the Indian Companies Act, 1913; or 

b) in the State of Jammu and Kashmir, or any part thereof, before the commencement of the 
Jammu and Kashmir (Extension of Laws) Act, 1956, in so far as banking, insurance and 
financial corporations are concerned, and before the commencement of the Central Laws 
(Extension to Jammu and Kashmir) Act, 1968, in so far as other corporations are concerned; 

8. the Portuguese Commercial Code, in so far as it relates to sociedades anonimas; and 

9. the Registration of Companies (Sikkim) Act, 1961; 
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Register of companies [Sec 2(74)]: means the register of companies maintained by the Registrar 
on paper or in any electronic mode under this Act. 
 
Registrar [Sec 2(75)]: means a Registrar, an Additional Registrar, a Joint Registrar, a Deputy 
Registrar or an Assistant Registrar, having the duty of registering companies and discharging various 
functions under this Act. 
 
Serious Fraud Investigation Office [Sec 2(83)]: means the office referred to in section 211. 
 
Small company: As per section 2(85) Companies Act, 2013 means a company, other than a public 
company,— 

i) paid-up share capital of which does not exceed 50 lakh rupees or such higher amount as may be 
prescribed which shall not be more than 5 crore rupees; or 

ii) turnover of which as per its last profit and loss account does not exceed 2 crore rupees or such 
higher amount as may be prescribed which shall not be more than 20 crore rupees: 

 
Provided that nothing in this clause shall apply to: 

a) a holding company or a subsidiary company; 

b) a company registered under section 8 of Companies Act, 2013; or 

c) a company or body corporate governed by any special Act. 

 

 
 

Q.No.1. The Articles of Association of Mars Company Ltd. provides that documents may be served 
upon the company only through Fax. Ramesh dispatches a document to the company by post, under 
certificate of posting. The company does not accept it on the ground that it is in violation of the 
Articles of Association. As a result Ramesh suffers loss. Explain with reference to the provisions of 
the Companies Act, 2013. 

a) What refusal of document by the company is valid? 

b) Whether Ramesh can claim damages on this basis? 

 
Facts of the Case: Ramesh dispatches a document to the company by post under certificate of 
posting. However company does not accept it on the ground that AOA provides that documents 
should be served on company only through fax. 
 
Provisions of law:  Section 20 of the Companies Act, 2013 – Service of Notice 
 
Analysis:  As per Section 20 of the Companies Act, 2013, A document may be served on a company or 
an officer thereof by sending it to the company or the officer at the registered office of the company by- 

a) registered post, or 

b) speed post, or 

c) courier service, or 

d) leaving it at its registered office, or 

e) means of such electronic or other mode as may be prescribed: 
 
However where securities are held with a depository, the records of the beneficial ownership may be 
served by such depository on the company by means of electronic or other mode. 
 

The articles of a company which contain the provisions contrary to sec 20 cannot be enforced nor can 
they limit the mode of service to only one of the modes provided by the statue. 

PRACTICAL QUESTIONS 
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In the given case service of document by Ramesh is valid and binding on the company since Ramesh 
has despatched the document in accordance with the requirement of sec 20 and provision of article 
requiring the service of document only by way of fax is contrary to the provisions of sec 20. 
 
Conclusion: The refusal of document by the company is not valid. Ramesh can claim damages from 
the company for the loss caused to him if any. 
 

Q.No.2. Dinesh, a director in a company, gave in writing to the company that notice for any General 
Meeting and the Board of Directors’ Meeting be sent to him at his address in India only by Registered 
Mail and for which he paid sufficient money. The company sent two notices to him, of such meetings, 
by ordinary mail, under certificate of posting. Dinesh did not receive the said notices and could not 
attend the meetings and the proceedings thereof on the ground of improper notice. Decide in the light 
of the provisions of the Companies Act, 2013: 
i) Whether the contention of Dinesh is valid? 
ii) Would you answer be still the same in case Dinesh remained outside India for two months (when  
    such notices were given and meetings held). 

 
Facts of the Case: Dinesh, a director in a company, gave in writing to the company that notice for 
any General Meeting and the Board of Directors’ Meeting be sent to him at his address in India only 
by Registered Mail, but company sent by ordinary mail in spite of paying sufficient money. 
 
Provision of Law: The problem as asked in the question is based on the provisions of the 
Companies Act, 2013 as contained in Section 101. Accordingly, the notice may be served personally 
or sent through post to the registered address of the members and, in the absence of any registered 
office in India, to the address, if there be any within India furnished by him to the company for the 
purpose of servicing notice to him. Service through post shall be deemed to have effected by 
correctly addressing, preparing and posting the notice.  
 

NOTES 
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If, however, a member wants to notice to be served on him under a certificate or by registered post 
with or with acknowledgement due and has deposited money with the company to defray the 
incidental expenditure thereof, the notice must be served accordingly, otherwise service will not be 
deemed to have been effected. 
 
Analysis and Conclusion: Accordingly, the questions as asked may be answered as under: 

i) The contention of Dinesh shall be tenable, for the reason that the notice was not properly served 
and meetings held by the company shall be invalid. 

ii) In view of the provisions of the Companies Act, 2013, the company is not bound to send notice to 
Dinesh at the address outside India. Therefore, answer in the second case shall differ from the 
first one. 

 

Q.No.3.A Company was incorporated on 6th July, 2014. The certificate of incorporation of the 
company was issued by the Registrar on 15th July, 2014. The company on 10th July, 
2014 entered into a contract, which created its contractual liability. The company denies from 
the said liability on the ground that company is not bound by the contract entered into prior to 
issuing of certificate of incorporation. Decide, under the provisions of the 
Companies Act, 1956, whether the company can be exempted from the said contractual 
liability.                                           (RTP – N 14) 

 
Certificate of Incorporation and the binding effect: Upon the registration of the documents as required 
under the Companies Act, 1956 for incorporation of a company, and on payment of the necessary 
fees, the Registrar of Companies issues a Certificate that the company is incorporated (Section 34, 
the Companies Act, 1956). 
 
Section 35 of the Companies Act, 1956, provides that a certificate of incorporation issued by the 
Registrar is conclusive as to all administrative acts relating to the incorporation and as to the date of 
incorporation. The facts as given in the problem are similar to those in case of Jubilee Cotton Mills v. 
Lewis (1924) A.C. 1958 where it was held that an allotment of shares made on the date after 
incorporation could not be declared void on the ground that it was made before the company was 
incorporated when the certificate of incorporation was issued at a later date. 
 

Q.No.4.State the procedure for passing a resolution by Postal Ballot as per the Companies  
Act,1956.                                          (RTP – N 14) 

 
A listed public company and in case of resolutions relating to such business as the Central 
Government may, by notification, declare to be conducted only by postal ballot, shall get any 
resolution passed by means of a postal ballot, instead of transacting the business in general meeting 
of the company. The term ‘Postal Ballot’ includes voting by electronic mode. 
 
The procedure laid down in Section 192A is as under: 

1. Notice to shareholders: Where a company decides to pass any resolution by resorting to postal 
ballot, it shall send a notice to all the shareholders, along with a draft resolution explaining the 
reasons therefore and requesting them to send their assent within a period of 30 days from the 
date of posting of the letter; 

2. Notice shall be sent by registered post acknowledgement: The notice shall be sent by registered 
post acknowledgement due or by any other method as may be prescribed by the Central 
Government in this behalf, and shall be annexed with the notice a postage pre-paid envelope for 
facilitating the communication of the assent or dissent of the shareholder to the resolution within 
the said period; 

3. Appointment of scrutinizer: The board of directors shall appoint one scrutinizer, who is not in 
employment of the company, may be a retired judge or any person of repute, who, in the opinion 
of the board can conduct the postal ballot voting process in a fair and transparent manner; 
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4. Submission of report by the scrutinizer: The scrutinizer will be in position for 35 days (excluding 

holidays) from the date of issue of notice for annual general meeting. He is required to submit his 
final report on or before the said period. 

5. Resolution assented by majority: If a resolution is assented to by a requisite majority of the 
shareholders by means of postal ballot, it shall be deemed to have been passed at a general 
meeting convened in that behalf. For this purpose the scrutinizer willing to be appointed is 
available at the registered office of the company for ascertaining the requisite majority. 

6. Fraudulent defence or destroy of postal ballot: If a shareholder sends his assent or dissent in 
writing on a postal ballot and thereafter any person fraudulently defences or destroys the ballot 
paper or declaration of the identity of shareholder, such person shall be punishable with 
imprisonment for a term which may extend to six months or with fine or both; 

7. Maintenance of register by scrutinizer: The scrutinizer shall maintain a register to record the 
consent received, including electronic media, mentioning the particulars of name, address, folio 
number, number of shares, nominal value of shares, whether the shares have voting, differential 
voting or non-rights and the scrutinizer shall also maintain record for postal ballot which are 
received in defaced or mutilated form. The postal ballot and all other papers relating to postal 
ballot will be under the safe custody of the scrutinizer till the Chairman considers, approves and 
signs the minutes of the meeting. Thereafter, the scrutinizer shall return the ballot papers and 
other related papers/register to the company so as to preserve such ballot papers and other 
related papers/registers safely till the resolution is given effect to. 

     

 
 

Variation of shareholders’ right – Sec 48 of COA, 2013 
 
Section 48 of the Companies Act, 2013 provides the laws with respect to the variation of rights 
attached to the shares. The provision states that- 
 
1. Variation in shareholders rights with consent: Where a share capital of the company is 

divided into different classes of shares, the rights attached to the shares of any class may be 
varied with the consent in writing of the holders of not less than 3/4th’s of the issued shares of that 
class or by means of a special resolution passed at a separate meeting of the holders of the 
issued shares of that class,— 

a) if provision with respect to such variation is contained in the memorandum or articles of the 
company; or 

b) in the absence of any such provision in the memorandum or articles, if such variation is not 
prohibited by the terms of issue of the shares of that class: 

 

Provided that if variation by one class of shareholders affects the rights of any other class of 
shareholders, the consent of 3/4th of such other class of shareholders shall also be obtained and the 
provisions of this section shall apply to such variation. 
 

2. No consent to such variation: Where the holders of not less than 10% of the issued shares of a 
class did not consent to such variation or vote in favour of the special resolution for the variation, 
they may apply to the Tribunal to have the variation cancelled, and where any such application is 
made, the variation shall not have effect unless and until it is confirmed by the Tribunal. 

Filing of application: An application shall be made within 21 days after the date on which the 
consent was given or the resolution was passed, as the case may be, and may be made on 
behalf of the shareholders entitled to make the application by such one or more of their number 
as they may appoint in writing for the purpose. 

 

3. Decision shall be binding on shareholders: The decision of the Tribunal on any application 
shall be binding on the shareholders. 

Sections which are yet to be notified 
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4. Filing of order copy with the registrar: The company shall, within 30 days of the date of the 
order of the Tribunal, file a copy thereof with the Registrar. 

 
5. Punishment in case of default: Where any default is made in complying with the provisions, the 

company shall be punishable with minimum fine of 25,000 rupees extending to 5 lakh rupees and 
every officer of the company who is in default shall be punishable with imprisonment for a term 
extending to 6 months or with fine varying from 25,000 rupees to 5 lakh rupees, or with both. 

 

Reduction of share capital – Sec 66 of COA, 2013 

 
1. Reduction of share capital by special resolution: Subject to confirmation by the Tribunal on an 

application by the company, a company limited by shares or limited by guarantee and having a 
share capital may, by a special resolution, reduce the share capital in any manner and in 
particular, may— 

a) extinguish or reduce the liability on any of its shares in respect of the share capital not paid-
up; or 

b) either with or without extinguishing or reducing liability on any of its shares,— 

i) cancel any paid-up share capital which is lost or is unrepresented by available assets; or 

ii) pay off any paid-up share capital which is in excess of the wants of the company, alter its 
memorandum by reducing the amount of its share capital and of its shares accordingly: 

No reduction shall be made: Section further Provides that no such reduction shall be made if 
the company is in arrears in the repayment of any deposits accepted by it, either before or after 
the commencement of this Act, or the interest payable thereon. 

 
2. Issue of Notice from the Tribunal: The Tribunal shall give notice of every application made to it 

under sub-section (1) to the Central Government, Registrar and to the Securities and Exchange 
Board, in the case of listed companies, and the creditors of the company and shall take into 
consideration the representations, if any, made to it by that Government, Registrar, the Securities 
and Exchange Board and the creditors within a period of three months from the date of receipt of 
the notice:  

Provided that where no representation has been received from the Central Government, 
Registrar, the Securities and Exchange Board or the creditors within the said period, it shall be 
presumed that they have no objection to the reduction. 

 
3. Order of tribunal: The Tribunal may, if it is satisfied that the debt or claim of every creditor of the 

company has been discharged or determined or has been secured or his consent is obtained, 
make an order confirming the reduction of share capital on such terms and conditions as it deems 
fit: 

Provided that no application for reduction of share capital shall be sanctioned by the Tribunal unless 
the accounting treatment, proposed by the company for such reduction is in conformity with the 
accounting standards specified in section 133 or any other provision of this Act and a certificate to 
that effect by the company’s auditor has been filed with the Tribunal. 

 
4. Publishing of order of confirmation of tribunal: The order of confirmation of the reduction of 

share capital by the Tribunal under sub-section (3) shall be published by the company in such 
manner as the Tribunal may direct. 

 
5. Delivery of certified copy of order to the registrar: The company shall deliver a certified copy of the 

order of the Tribunal under subsection (3) and of a minute approved by the Tribunal showing— 

a) the amount of share capital; 

b) the number of shares into which it is to be divided; 

c) the amount of each share; and 
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d) the amount, if any, at the date of registration deemed to be paid-up on each share, to the 

Registrar within thirty days of the receipt of the copy of the order, who shall register the same 
and issue a certificate to that effect. 

 
6. Nothing in this section shall apply to buy-back of its own securities by a company under section 

68.  
 
7. No liability of member: A member of the company, past or present, shall not be liable to any call 

or contribution in respect of any share held by him exceeding the amount of difference, if any, 
between the amount paid on the share, or reduced amount, if any, which is to be deemed to have 
been paid thereon, as the case may be, and the amount of the share as fixed by the order of 
reduction. 

 
8. In case where creditor is entitled to object: Where the name of any creditor entitled to object to 

the reduction of share capital under this section is, by reason of his ignorance of the proceedings 
for reduction or of their nature and effect with respect to his debt or claim, not entered on the list 
of creditors, and after such reduction, the company is unable, within the meaning of sub-section 
(2) of section 271, to pay the amount of his debt or claim,— 

a) every person, who was a member of the company on the date of the registration of the order 
for reduction by the Registrar, shall be liable to contribute to the payment of that debt or claim, 
an amount not exceeding the amount which he would have been liable to contribute if the 
company had commenced winding up on the day immediately before the said date; and 

b) if the company is wound up, the Tribunal may, on the application of any such creditor and 
proof of his ignorance as aforesaid, if it thinks fit, settle a list of persons so liable to contribute, 
and make and enforce calls and orders on the contributories settled on the list, as if they were 
ordinary contributories in a winding up. 

 
9. Nothing in sub-section (8) shall affect the rights of the contributories among themselves. 
 
10. Liability of officer: If any officer of the company— 

a) knowingly conceals the name of any creditor entitled to object to the reduction; 

b) knowingly misrepresents the nature or amount of the debt or claim of any creditor; or 

c) abets or is privy to any such concealment or misrepresentation as aforesaid, he shall be liable 
under section 447. 

 
11. In case of failure to publish the order of confirmation of the reduction of shares: If a 

company fails to comply with the provisions of sub-section (4), it shall be punishable with fine 
which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees. 

 

Damages for fraud: – Sec 75 of COA, 2013 

 
According to section 75 of the Companies Act, 2013: 

1. Where a company fails to repay the deposit or part thereof or any interest thereon referred to in 
section 74 within the time specified in sub-section (1) of that section or such further time as may 
be allowed by the Tribunal under sub-section (2) of that section, and it is proved that the deposits 
had been accepted with intent to defraud the depositors or for any fraudulent purpose, every 
officer of the company who was responsible for the acceptance of such deposit shall, without 
effecting to the provisions contained in sub-section (3) of that section and liability under section 
447, be personally responsible, without any limitation of liability, for all or any of the losses or 
damages that may have been incurred by the depositors. 

2. Any suit, proceedings or other action may be taken by any person, group of persons or any 
association of persons who had incurred any loss as a result of the failure of the company to 
repay the deposits or part thereof or any interest thereon. 
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Power of Tribunal to call annual general meeting – Sec 97 of COA, 2013 

 
1. If any default is made in holding the annual general meeting of a company under section 96, the 

Tribunal may, notwithstanding anything contained in this Act or the articles of the company, on the 
application of any member of the company, call, or direct the calling of, an annual general 
meeting of the company and give such ancillary or consequential directions as the Tribunal thinks 
expedient: 

Provided that such directions may include a direction that one member of the company present in 
person or by proxy shall be deemed to constitute a meeting. 

2. A general meeting held in pursuance of sub-section (1) shall, subject to any directions of the 
Tribunal, be deemed to be an annual general meeting of the company under this Act. 

 

Power of Tribunal to call meetings of members, etc. – Sec 98 of COA, 2013 

 
1. If for any reason it is impracticable to call a meeting of a company, other than an annual general 

meeting, in any manner in which meetings of the company may be called, or to hold or conduct 
the meeting of the company in the manner prescribed by this Act or the articles of the company, 
the Tribunal may, either suo motu or on the application of any director or member of the company 
who would be entitled to vote at the meeting,— 

a) order a meeting of the company to be called, held and conducted in such manner as the 
Tribunal thinks fit; and 

b) give such ancillary or consequential directions as the Tribunal thinks expedient, including 
directions modifying or supplementing in relation to the calling, holding and conducting of the 
meeting, the operation of the provisions of this Act or articles of the company: 

Provided that such directions may include a direction that one member of the company present in 
person or by proxy shall be deemed to constitute a meeting. 

 
2. Any meeting called, held and conducted in accordance with any order made under sub-section (1) 

shall, for all purposes, be deemed to be a meeting of the company duly called, held and 
conducted. 

 

Punishment for default in complying with provisions of sections 96 to 98 – Sec 99 of COA, 
2013 

 
If any default is made in holding a meeting of the company in accordance with section 96 or section 
97 or section 98 or in complying with any directions of the Tribunal, the company and every officer of 
the company who is in default shall be punishable with fine which may extend to 1 lakh rupees and in 
the case of a continuing default, with a further fine which may extend to 5,000 rupees for every day 
during which such default continues. 
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EPF Act 
(effective from 

September 
1, 2014) 

Employees Provident Fund Scheme (EPF): 

a) The statutory wage ceiling under the EPF, EPS and EDLI has been increased from 
INR 6,500 to INR 15,000 per month. 

b) The definition of ‘excluded employee’ has been amended. Now, employees drawing 
pay greater than INR 15,000/ month will be excluded as employees (Earlier the 
ceiling was INR 6,500/ month). 

c) Employees drawing a salary up to INR 15,000/ month are now mandatorily required to 
get enrolled as members of the EPF. Therefore, those employees who were earlier 
drawing a salary exceeding INR 6,500/ month and not contributing to the provident 
fund (PF) shall have to be enrolled under the EPF effective September 1, 2014. 

 

Employees’ Pension Scheme(EPS): 
 
a) Minimum Pension 

Old: Monthly Pension = 
70

2]  Servicele[PensionabSalaryePensionabl +×
 

New: However as per amendment vide 2014 bill, the minimum pension is fixed at 
INR 1,000/ month for the members of the EPS or their nominee/ widow, etc. for the 
financial year 2014-15. 

(i.e calculation as per the formula or Rs 1000 whichever is higher) 

b) New EPF members enrolled on or after September 1, 2014 and having salary of 
more than INR 15,000/ month at the time of joining, will not become members of the 
EPS (Pension). Accordingly, the entire contribution of 24% (from the employee and 
employer) will go to the provident fund account of the employee. These members 
are also not eligible for pension benefits under the scheme. 

c) The amount of contribution by the Central Government to the pension fund has 
been increased to a maximum of INR 174/ month (1.16 % of INR 15,000). Earlier it 
was calculated at INR 6,500/ month. 

d) With effect from September 1, 2014, wherever the employer and employees have 
opted to contribute on a salary exceeding INR 6,500/ month (earlier), such an 
employer and employee will have to exercise a fresh option (within 6 months or 
such an extended period by the authorities) to contribute on a salary exceeding INR 
15,000/month,  

e) To determine the pensionable salary on or after September 1, 2014, the period for 
calculating the average monthly pay has been increased from 12 months to 60 
months. Similarly, the pensionable salary would be calculated on a pro-rata basis 
separately for the period up to August 31, 2014 and for the subsequent period, 
using the wage ceiling of INR 6,500 and INR 15,000/ month, respectively. 

Employees’ Deposit Linked Insurance Scheme (EDLI): 

a) The insurance benefit under the EDLI has been increased by 20% in addition to the 
existing admissible benefits.  

For E.g: If the member is entitled to receive Rs 100000 as per computation of the 
scheme, now the benefit is increased by further 20% of such amount i.e 100000+ 
20%(100000)=120000. 
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P.No Q.No Text given in 33nd Edition Modification 

105  a) The Act is now applicable to employees drawing 
monthly pay ≤ Rs.6,500. 

 
 

Rs.15000 

109 3 Exempted / Excluded Employee: [Sec.2(ff)] It 
means:  
a) An employee who was a member of the fund but 

withdrew the full amount of his accumulations in 
the fund  

b) An employee whose salary / pay exceeds 
Rs.6,500 P.M.  

c) An apprentice. 
* A person who is already a member continues to be a 
‘member’ even if his ‘pay’ later exceeds 6,500. (i.e. 
pay at the time he is eligible to become member is to 
be considered). However the contribution is limited to 
prescribed % on 6,500 only. Similarly, employees 
drawing pay more than 6,500 per month can become 
members on voluntary basis. However the contribution 
is limited to prescribed % on 6,500 only. 

 
 
 
 

Rs.15000 

112 4 If an employee drawing more than Rs 6,500 is 
member of the fund, his contribution can be on salary 
upto Rs 6,500. 

 
Rs.15000 

113 6 For the purpose of calculating the contribution by 
employer and Central Government, the Employee’s 
Pay shall be limited to an amount of Rs.6,500 only. 

 
 

Rs.15000 

116 7 Present Rate: Under The Employees’ Deposit-linked 
Insurance Scheme the contribution @ 0.50 per cent. 
Is required to be paid on salary upto a maximum limit 
Rs.6500. 

Rs.15000 

117 7 The maximum benefits under the scheme is limited to 
Rs.1,30,000/-, as the wage ceiling upto which 
contribution can be paid under the scheme is 
Rs.6,500/-. 

 
Rs.3,00,000 

     Rs.15000 

 
 

 

THE END 

SUGGESTED RECTIFICATIONS IN THE 33RD EDITION - B.LAW (EPF ACT-1952) 


